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FLECTION COMMISSION OF INDIA 
New Delhi, the ] 6th November, 1993 
*O.N. 126.—In pursuance of the provisions contained 
in sub-sections (1) and (2) of section 13AA of the Repre¬ 
sentation of the People Act, 1950 (43 of 1950), the Election 
Commission directs that the following amendments shall be 
carried out in its Notification No. 508/TN/92 dated 7 Septem¬ 
ber, 1992:— 

(i) For the existing entries under column (1), (2) and (3 
against Serial Nj. 5 of the following shall be suhstl tuted s- 1 -^ 

1 2 3 

5. South Arcot Collector of South Arcot- 

Vallalar South Arcot Vallalar 

Vallalar District. 

(ii) After Serial No. 5, following entries shall be inserted 
as Serial No. 6:— 

1 .. 2 ~ , ' 3 

6. Villupuram Collector of Villupufam 

Ramasamy Villupuram Rapjasamy 

Padayatchiar Ramasamy Padayatchlar 

Padayatchlar District 

(iii) Existing Serial Nos. 6 to 22 shall be renumbered as 
7 to 23. 

[No, 508/JN/93] 
By Order, 
BALWANT SINGH, Secy. 


2817 GI/93 -1 


(689) 




[Part If— Sec. 3(IIi)] 


<S*K> THE GAZETTE OF INDIA : DECEMBER 25, 

^forfT, 26 44*47, 1093 

Wf. W. 127>-trPfPT 1991 Vt Pmf’HT 

* 

R3rf R. 2 aftr 6 if ^5f ;qTqiW, % ffl'ft* 19 *OBL 

1993 41% mill VfiftTi srf'TfMlTr^' wfaftmt, 1951 ( 1951 
IT 43)tf sm lflfi % tPHTOT ir IT'l SHuftPT VTffl 

t» 

[n. 82/««if.-*rt. *r ./2 *fh e/s»i] 
rrrtn %, 
4WT fal, 


New Delhi, the 26th November, 1993 

O.N, 127.—Tn pursuance of Section 106 of the Rep- 
sentation of the People Act, 1951 (43 of 1951), of the 
Election Commission hereby publishes the order of the High 
Court of Karnataka dated 19th day of April, 1993 in Election 
Petition No. 2 and 6 of 1991. 


[No. 82/KT-HP/2&6/91] 
By Order, 
BALWANT SINGH, Secy. 

IN THE HIGH COURT Of 7 KARNATAKA AT 
BANGALORE 

Dated this the 13th, 15th, 16fh St 19th April 1993 
Before 

THE HON’BLE MR JUSTICE S. RAJENDRA BABU 
ELECTION PET1TIION NOs. 2 St 6/19*1 


Between 

Sri C. Narayanaswamy 
s/o Shontefaippa, 
aged 42 years 
No. 196,2nd Main Road 
K.E.B. Coknsy, 

Geddalahalli, 

Bangalore-560 094, Petitioner In E.P. No. 

2/1991 

(By SkrlK. Channabasappa, Advocate) 

Snrt. Pram da Nesarg i 
w/o M.S. Neaargi, 
major 

No* 844, 100 Feet Rood, 

Indiranagar 

Bangalore-560 038. Petitioner jn E.P, No. 

6/1991 

(Party m Person) 
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No. 844, ICO Feet Road 
Indiranagar, 

Bangalore-38. 

3. SriC. Narayanaswamy 
s/o Shankarappa 
aged 42 years 

No. 196, 2nd Main Road 
K.E.B. Colony 
Geddalahalli 
Bangalore-560 094 

4. V.Aswathappa 

s/o Dyavananjappa 
major 

Kodigehalli Post 
Bangalore-560 064 

5. M. Krishnappa 
s/o Muninanjsppa 
major 
Gundur 

BidrahalliHobli 
Bangalore South Taluk. 

6. B.M. Krishna Reddy 
s/o P. Muni Reddy 
major 

Byrathi village 
Doddgubbi Post 
BidrahafllHobll 
Bangalore South Taluk. 

f. C J. Khsder Nawaz Sheriff 
s/o C.K. Jaffcr Sharlff 
No. 46, Hams Road 
Bangalore 569005.. 

8. Gaddam Obalesh 
major 

No. 427, S.N.T. Street 
M.V. Garden 
Ulsoor 
Bangalore. 

9. H.K, Chandra Shekar 
s/o H. Krishna 
major 

639/1,1 Main Road 
I Stage Indiranagar 
Bangalore 560 038. 


And 

1. SriC.K. JafferSharifF 
s/o Abdul Kareem 
major 

H. No. 46, Haynes Road 
Bangalore-560 005 
Minister for Railway 
Government of India 
RailBhavan, 

New Delhi-01 Respondent-) in 

E.P. 2 St 6/1991 

2. Smt, Pramila Nesargi 
w/o M.S. Nesargi 

major 


10. D.Jalram 
s/o Dorai 
major 

10/80 Ashoknagar 
Arabic College Post 
Bangalore 560 045-. 

11. Narayanappa 
s/o Mattappa 
major 
Isthur 

Hoskote Taluk 
Nandagudi Post. 


Respondcnt-2 in 
E.P. 2/1991 


Respondent-2 in 
E.P. 6/1991 


Respondent-3 in 
E.P. 2 &. 6/1991 


Respondent-4 in 
E.P.2 & 6/1991 


Respondent-J in 
E.P. 2 & 6/1991 


Respondent-6 in 
E.P. 2 & 6/1991 


Respondcnt-7 in 
E.P. 2 St 6/1991 


Respondent-8 in 
E.P 2 & 6/1991 


Respondent-9 in 
E.P. 2 & 6/1991 


Respondent-10 In 
E.P. 2 & 6/1991 
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12. B.K. Narayanaswamy 
s/o Krishnappa 
major 

Balagere 
Varthut Hobli 
Bangalore South, 

13. R.PanneerSelvan 
s/o N. Rapgaswamy 
major 

7/1 Long Ford Road Cross 

B. Nanjappa Circle 
Bangalore 360 027. 

14. Prahhuraju 

s/o Anjinaiyappa 
major 

No. 3 Hutting Colony 

ImUranaBar 

Bangalore-38. 

1?. B.Puttaraju 

s/o late Basavarajashekaralah 
major 

8, Girls H Ighsehoo 1 Road 
Chikkaballapur 
Kolar District. 

16. Fayaz Pasha 
s/o Ameerjaln 
major 

No. 64 Old Koreheerpalya 

C. Sheet 
Shivajbagar 
Bangalore 560 051 . 

17. Byataraja Gowda 

s/o Byataraya Godwa 
major 

Srce Byatarayaswamy Nilaya 
Sree Byraveshwara Nagar 

C. B_ Colony 
Nagarbhavi Main Road 
Modal palya 
Bangalore-7^. 

18. MaUikarjuna 

s/o late Poojappa 

major 

No. 24 Kaval Byrasandra 
R.T. Nagar Post 
Bangalore-3-;. 

1,9. Mahboob Be 

w/o Mohamad Yusuf 
major 

No. 50 7thCross 
Muslim Colony 
Raheemkhan Road 

D. J. Halli 
Bangalore-45. 

20. K.K.Misra 

s/o Bacharam Misra 
major 

107/2 Coles Road 
Frazer Town 
Bangalore 560 005 ■ 
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Respondent-11 in 
E.P.2& 6/1991 


Res pendent-12 in 
E.P.I & 6/1991 


ReSpondcnt-13 in 
E.P.z & 6/1991 


Res ponden t-1 ^ 4fl 
E.P. i & 6/1991 


Respondent-15 In 
E.P.2 & 6/1991 


Respondent-16 in 
E.P. 2 & 6/1991 


Respondent-17 In 
E.P. 2 It 6/1991 


Respondent-18 in 
E.P. 2 & 6/1991 


Respondent-19 in 
E. J . 7 St VIJH 


21. H.V. Mohan 

s/o H. Venkataramaniah 

major 

Advocate 

No. 12 Hesarghatta 

Bangalore-88. Respondent-20 in 

E.P. 2 & 6/1991 

22. S.M.Raju 

s/o Somanahallaiah 
major 

No. 319 1 Cross 
N.B. Layout 
Thomas Town Post 

Bangalore 560 B84. Respondent-21 in 

E.P. 2 & 6/1991 


23. L. Lakshmaiah 

s/o Lakshminarayanuppa 
major 

Door No. E-108 
East II Lao, ITI Colony 
Doorvaninagar 
Bangalore-16. 


24. M..R. Viiayakumar 
s/o Rudrappa 
major 

No. 40.29th Cross 
7th Block Jayanagar 
Bangalore. 

25. P. Vcakatesh 
s/o Muniyappa 
major 

No. 247, Panathoor 
Vartbur Hobli 
Bangalore-87. 

26. Dr.D.R. Venkatesh Gowda 
s/o Rame Gowda 

major 

No. 766, Gowripet 
2nd Cross 
Kolar 563 101. 

27. Shivaramanna 
s/o Kariyappa 
Kannada Chaluval i Kendra 
Koota 

No. 9, Cubbonpet 
Bangalore. 

28. Srlpad Rao 
s/o A ppaj i Rao 
major 

159 Rangaswamy Temple 
Street 

Bangalore 560 053, 


29. M.A. Shujath Pasha 
s/o A. Abdus Samad 
major 

No. 140/2, Jabbar Block 
Palace Gnttahalli 
* angalo r*-f56 016. 


Rcspondent-22 in 
E.P. 2 & 6/1991 


Respondent-23 in 
E.P. 2 & 6/1991 


Respondent-24 in 
E.P. 2 & 6/1991 


Respondent-25 in 
£J*. 2 Jk 6/1991 


Respoodeat-26 in 
E*, 2 & 6/1991 


Respondent-27 In 
E.P. 2 & 6/1991 


Respondent-28 In 
E.P. 2 & 6/1991 
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3 0 .K. Satyanarayana 

s/o R. Krishna Murthy 
major 

4>75 Krishnarajapura 
Bangalore 560 036. 

51, M. Sundara Murthy 
s/o C. Masllmani 
major 

91/4 Gayathr i Extension 
Kowdanahalli 
Ramamurthynagar 

Bangalore 560 016. Respondent-30 in 

E.P.2 & 6/1991 


ReS'poirrleni-59 in 

E.P.2 & 6/1991 


1993/P AUSA 4, 1915 [Part II~Sec. 3(iii)] 

No. 12 Bangalore North Lok Sabha constituency held 
on 15*6-1991 through her counsel praying to declare that tho 
declaration of result of rcspondcnt-1 from No. 12 Bangalore 
North Parliamentary constituency as null and void; to declare, 
that respondent-1 has committed malpractices under Sections 
123(1), 123(6), 127,7) and 123(3) read with Section K>0(J)(b) 
and 100(1 )(d)(ii) of the R.P. Act; to declare that the result of 
election of respondent No. 1 as having been materially affected 
under Section 100(1 )(d)(iii) and (iv) of tho R.P. Act and to 
name respondenl-1 as having committed courrupt practice 
under Section 98 of the R.P. Act and such other persons who 
have committed the corrupt practice, etc. 

These petitions coming o'l for arguments this day, the Court 
made the following : 

ORDER 


(ShriG.V. Shantharaju, ShriD.N. Nanjunda Reddy and 
Shri H.D. Amaranathan, Advocates for R-l in E.P. 2 
of 1991. * 

(Smt. Geetha Menon, Suit. Archana Vishwanath and 
Smt. Shobha Bhavi Katti, Advocates for R-2 in E.P. 2 
of 1991) 

(Shri S. Slddappa, Advocate for R-4 in E.P. 2/1991) 
(Shri S.N. Ravindra and Shri Swamy ShiVaprakash 
Advocates for R-3, R-7 and R-22 in E.P. 2/1991) 

(ShriV. Gopala Gowda, Advocate for R-9, R-ll, R-12, 
R-17, R-18, R-29 & R-30 in E.P. 2/1991) 

(ShriK.K. Misra, Respondent-19 inE,P.2/19t91 in person) 

(Respondents 5, 6, 8, 10, 13 to 16, 20, 21, 23 24, 25 to 28 in 
E.P. 2/1991 are ex parte vide Court Order dated 2-6-1992). 

(Shri G.V. Shantharaju, Shri D.N. Nanjunda Reddy 
Advocates for R-l in E.P. 6/1991) 

(Shri K. Channabasappa, Advocate, for R-2 In E.P.6/1991) 

(Sri S.N. Ravindra & Shri Swamy Shivaprakash, Advocates 
for R-3 in E.P. 6/1991) 

(Shri S. Siddappa, Advocate, for R-4 in E.P, 6 of 1991) 

(Shri N. Nagaraju & Shri S, Ramalah, Advocates for R-24 
In E.P. 6/1991) 

(Shri V, Gopala Gowda, Advocate, for R-7, R-9, R-ll, R-12, 
R-17, R-18, Rt29 & R-30 iu E.P. 6 oT 1991) 

(Shri K.K. Misra, Respondent-19 in E.P. 6/1991, in persou) 
(Shri T.P. Sathish Chandrakumar, Advocate for R-l5 in 
E.P. 6/1991) 

(Respondents 5, 6, 8,10, 13,14, 16,17, 20 to 23 & 25 to 28 in 
E.P. 6/1991 are ex parte vide Court Order dated 17-7-1992) 

Election Petition 2 of 1991 is llled under Section 81 of tho 
Representation of the People Act, 1951 by petitioner, a candi¬ 
date of 1991 Parliamentary Election to the Lok Sabha No. 12, 
Bangalore North Lok Sabha Constituency held on 15-6-1991 
through his counsel praying to accept this petition and dec¬ 
laring the election of the first respondent from No.12 Bangalore 
North Lok Sabha Constituency as void under Section 100(1) 

(b) of tho R.P. Act 1951; to declare tho olection of 1st respon¬ 
dent as void and that the result of election so far as it concerns 
tho returned candidate has been materially affected and further 
declare the petitioner as duly elected from No. 12 Bangalore 
North Lok Sabha constituency after the recount of the ballot 
papers, etc. 

Election Petition 6 of 1991 is filed under Section 81 of the 
Representation of the People Act, 1951 by the petitioner, a 
candidate at ,1991 Parliamentary Election to the Lok Sabha 


The petitioners in each of these two cases contested the Lok 
Sabha Election from Bangalore North Lok Sabha constituency 
in which respondent-] was declared to have been elected. 
Since these two petitions have been filed to assail election of 
respondent-), they are tried together permitting parties in either 
petition to participate in the trial of each of the cases. Hence 
this common order. 

2. The petitioner have called in question tho election of 
rcspondent-1 in either case, on the following grounds, viz., 
ti) Bribery, that is, large-scale free feeding of theclectroate 
which is violative of Section 123( 1 )(A) of the Represen¬ 
tation of the People Act, 1951 (hereirmf u refined to 
as the Act); 

(ii) Incurring or authorising to incui expenditure- in contra¬ 
vention of Section 77 of the Act; 

(fii) Oblaining or procuring the services of Gazetted 'Officers 
of the Government as contained in several paragraphs 
ofth petitions. 

1 here are also allegations of violation of the provisions of 
the Constitution of India, the Act, the Rules and orders or 
instructions issued thereto in the matter of conduct 
of elect ions in general and in particular as to 
polling and counting and even in transmission of ballot 
papers. It is all eged that the polling or counting agents 
of the petitioners were not allowed entry into the 
polling stations or the counting centres in time though they 
were entitled to have entry in to the polling and counting 
stations, 1 shall refer to these pleadings in detuil as and when 
it becomes necessary. Ono glaring feature in these cases is 
that the election result was announced by tho Returning 
Officer on 16-6-1991 and a communication thereof was also 
hashed by wireloss to various authorities and the media as 
detailed in Schedule 4 A’ appondci to Election Petition 2 of 
1991. In that communication it was notified as under; 

T. VOting Statistics (Ex. P-11 in E.P.2 Of 1991); 


(a) Total number of voters 13,33,426 

(b) Total number of voters v >kd 6,20,518 

(c) Total number of voters in Shantinagar 1,37,415 
segment 

(d) Total number of voters voted in 46,042 


Shantinagar segment. 

11, Result as sent by wireless message: 
(Ex. P.2 in E.P. 2 ofl 991) 


(a) Total number of voters 13,33,426 

(b) Votes polled 8,32,465 

(c) Votes rejected 15,556 

(d) Votes polled in favour of Sri C.K, Jaffer 3,52,047 
Sharief 
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(e) Votes polled in favour of Sri .C. 2,43,427 

Narayanaswamy 

(f) Votes polled in favour of 2,01,315 

Sint, Pramiia Nesargi 

Id. Result as sent to D,P.A.R: 

(Lx. P-68 in E.P.6 of 1991) 

(a) Total number of voters 13,33,426 

(b) Total votes (Wiled 6,17,388 

(e) Total valid votes polled 6,01,640 

(d) Total votes rejected 12,748 

(c) Votes polled in favour of 

Sri C.K.. Jaffer Sharief 2,52,272 

(f) Votes polled in favour of 

C. Narayanaswamy 1.92,955 

(g) Votes polled in favour of 

Sint. Pramiia 'Nesargi 1,45,074 

IV. Results as per Form No. 20L ■ 

(Ex. P.3.) 

(a) Total number of voters 13,33,420 

(b) Total number of votes polled 6,04,604 

(c) Total number of votes rejected 12,748 

(d) Votes polled in favour of 

Shri JaiTer Sltaricf 2,52,272 

(e) Votes polled in favour of 

Sri C. Narayanaswamy 1,91,955 

(f) Vote* polled in favour of 

Smt. Pramiia Nesargi 1,45,074 


It is contended that the total number of electors b:ing 
J 3,33,426, the votes polled being 6,04,604 and 12,748 votes 
having been rejected and in view of discrepancy in the number 
of votes polled by each of the candidates or the total number 
of votes between three sets of communications or documents 
issued by the authorities the petitioners suspect that there must 
have been largo-scale rigging of election and on that basis 
proceeded to work out their respective cases, On these 
grounds thi petitioners have filled these petitions challeng¬ 
ing the election of respondent-1. 

Before I embark upon consideration of the pleadings, 
issues and evidence in these cases, it is necessary to notice 
the state of law and interference in election. 

3. There is a wellknown adage that all is fair in love 
and war. Political adventurists who contest elections would 
like to include 'Elections’ too in that adage. „In order to 
control ihis kind of adventurism on the part of candidates 
contesting an election, the Act is eancted governing the 
conduct of elections. Whatever may be the position in 
regard to conduct of elections in other democracies, so far 
as India is concerned the Act is a self-contained code dealing 
with various aspects in matters of conduct of elections and 
disputes arising therefrom. The Supremo Court had occasion 
to consider the scope of investigation when an election is 
challenged before Courts. In Bhubhi vs. Sheo Govind and 
others (AIR 1975 SC 2117) it has been held that it is only 
in the manner provided under the Act that an election can 
be called in question and on grounds mentioned in Section 
100 of the Act. Indeed, the Supreme Court reiterated this 
position in Arun Ktirnar Bose vs. Mohd. Furkan Ansari and 
others (AIR 1983 SC 1311) and referring to Its five Judge 
Bench decision rendered earlier in the case of Jagan Nath 
vs. Jaswant Singh (AIR 1954 SC 210) it was observed 
that : 


"the general rule is well settled that the statutory 
requirements of election law must be strictly 
observed and that an election contest is not an 
action at law or a suit in equity but is a purely 
statutory proceeding unknown to the common law 
arid that the Court possesses no common law 
power.” 


(underlining added) 

Again in .lyoli Bi.su and others vs. Debi Choral and others 
(AIR 1982 SC 983 at pp. 986-987) the Supicmo Court staled 
thus i 

“A light to elect, fundamental though it is to democracy 
is, anomalously enough, neither a fundamental right 
not a Common Law Right, It is pure and simple, 
a statutory right- So is the right to dispute an 
election. Outside of statute, there is no rihgt lo 
elect, no right to bo elected aud no right to dispute 
an election and therefore subject to statutory 
limitation." 

Proceeding further ft was observed therein that : 

“The enthe election process commencing from the 
issuance of the notification calling upon a consti¬ 
tuency to elect a member or members right up 1" 
(lie final resolution of the dispute, if any, concern¬ 
ing the election is regulated by the Representation 
of Ihe People Act, 1951, different stages of the 
process being dealt with by different provisions ot 
the Act. There can be no election to Parliamcni 
or the State Legislature except as provided by the 
Representation of the People Acl, 1951, and again, 
no such election may bo questioned except 
in the manner provided by the Representa¬ 
tion of the People Act. So the Rcpresentalion of 
the People Act has been held to be a complete and 
sclf-contamed code within which must be found any 
right claimed in relation to an election or an elec¬ 
tion dispule.” 

Reiterating this position once agnin in Arun Kumar Bose’s 
case (Supra) their Lordships of the Sttpiemc Court observed 
that they are bound by the decision of the larger Bench 
and they are in agreement with what had been said in 
Jyoti Basil’s case. With this backdrop I may now approach 
the problem presented for my consideration in these two 
election petitions. In Rahim vs. Kurshid (.AIR 1975 SC 290; 
il is observed as follows : 

“9. An election once held is not to be treated 

in a lighthearted manner and defeated candidates 
or disgruntled electors should not get away with 
it by filing election petitions on unsubstantial 
grounds and irresponsible evidence, thereby intro¬ 
ducing a serious element of uncertainty in the 
verdict already rendered by the electorate. An 
election is a politically sacred public act, not ot 
one person or of one official, but of the collective 
will of the whole constituency. Courts naturally 
must respect this public expression secretly wrilien 
and show extreme reluctance to set aside or dclnre 
void an election which has already been held unless 
clear and cogent testimony compelling the Court 
to uphold the corrupt practice adduced- Indeed 
election petitions where corrupt practices are im¬ 
puted must he regarded as proceedings of a quasi¬ 
criminal nature wherein strict proof is necessary. 
The burden Is therefore heavy on him who assails 
an election which has been concluded." 

Thus, except ou strong grounds and for cogent reasons, no 
election can be upset. Bearing in mind the above dicta 
of the Supreme Court I low proceed to consider the Issue* 
raised in these cases. 

4, At an earlier slage respondent-1 had filed I,A. No. VI 
in Election Petition 2 of 1991 and I.A. No. V in Election 
petition 6 of 1991 to strike out certain pleadings in the 
petitions. So far as Election Petition 2 of 1991 is concerned, 
I have made an order on 23-4-1992 striking off certain para¬ 
graphs as in my opinion they did not contain the necessary 
material facts or particulars to call upon the respondents to 
file their wriltcn statement in respect thereto. In regard 
lo other paragraphs objected to by respondent-!, considering 
the nature of the allegations made 1 had put off the consi¬ 
deration of the same to a later date and I did not express 
any opinion one way or the other on the tenability of the 
submissions made. Again at the stage of framing of issues 
respondent-1 reiterated these contentions. Once again I 
had put off the consideration of the same by framing the 
specific issue relating to the question raised by respondent-1. 
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In the light of these two orders made by me there was no 
argument addressed on behalf of petitioer in Election Peti¬ 
tion 6 of 1991 and bearing in mind those contentions raised 
and the contentions raised in the written statement a speci¬ 
fic issue has been raised in relation to adequacy of averments 
made in the petitions as to whether they constitute material 
facts calling for an answer by rcspondent-1 or whether they 
deserve to be struck oil or not or what other order should 
be made. In view of this particular issue framed it becomes 
necessary to examine this aspect while considering the pleod- 
ings in relation to each of these issues. 

5. In Election Petition 2 of 1991 the petitioner alleges 
that there was bribery by reason of large-scale free feeding 
of the electorate the details of which are set out in paragraph 
17 of the petition. Issue in regard to the same is framed 
and that is Issue No. 6(a). The averments made by the 
petitioner in Election Petition 2 of 1991 in that regard are 
as follows : 

That the returned candidate namely respondent-1 
committed corrupt parctices in furtherance of the 
prospects of his election in that though elections 
were due to be held on 26th May 1991 they were 
adjourned by three woeks by the Election Com¬ 
mission arbitrarily on the event of the assassination 
of Sri Rajiv Gandhi; that during the Interval bet¬ 
ween 26th May 1991 and 15th Ittne 1991 under 
the guise of observing obsequies of the assassinated 
former Prime Minister a large-scale free feeding 
of the electrorate In the lsum areas in the city 
and the poor localities in the villages was arranged 
by the first respondent, his election agent, his 
political party and other persons with the consent 
of the first respondent or his election agent in 
furtherance of the prospect of his election; that 
mass free feeding of the electrorate on the event 
of the election comes within Section 123(1) of 
the Act and Explanation thereto. The petitioner 
has also furnished a list of certain plcaes and 
tire timing of the mass free feeding in Schedule 'E' 
and it is stated that mass free feeding was to enter¬ 
tain the electrorate with a view to induce them 
to vote in favour of the first respondent; thaf the 
first respondent-returned candidate, his election aRcnt 
and otiicr persons including office bearers of Con¬ 
gress (I) invited the poor electrorate to the mass 
feeding in connection with the obsequies ceremony 
and ostensibly in memory of Rajiv Gandhi through¬ 
out the constituency to entertain them with a view 
to induce the voters to cast their votes in favour 
of first respondent; that thousands of voters in the 
constituency partook food served by way of enter¬ 
tainment at such centres by way of mass free 
feeding in slum areas and the poor localities in 
tbc constituency is unthinkable in connection with 
the death of any national leader of any great emi¬ 
nence that as a matter of fact his corrupt practice 
of bribery resulted in a large section of the electo¬ 
rate exercising franchise in favpur of the returned 
candidate. It is also alleged that first responder' 
himself arranged for such mass free feeding and 
he paid the expenses towards such mass feeding: 
that at several of the listed places thousand* of 
villagers partook the food; that the first respondent 
had also published advertisements (to which aspect I 
will advert wheat I deal with the quesiton of expen¬ 
diture prescribed under Section 77 of the Act). 
On this aspect of the matter, the plea of the first 
respondent is at paragraph 12 of bis written state¬ 
ment. He denies having committed the said corrupt 
practice. Each one of thf* allegations raised by the 
petitioner is denied bv first respondent. Tt is also 
contended that the allegations are vague, wanting 
in material particular* and it is contended that 
the petitioner in Election Petition 2 of 1991 has 
not specified the specific category of bribery com¬ 
mitted tinder Section 123(1)(A) of the Act inasmuch 
as the petitioner has not pleaded the specific cate¬ 
gory of various alternatives provided under Section 
123 of the Act and that in the absence of specifi¬ 
cations, the averments made would become vague 
and are capable of taking any of the various alter- 
-native forms of bribery at the time of enquiry there¬ 
by it would enlarge tlje scope of enquiry which is 


not permissible under law. It is stated that the de¬ 
tails set out in the schedule also do not give full 
particulars as to the exact places where mass feed¬ 
ing took place and it is not pleaded where the mass 
feeding had been arranged by tire first respondent 
himself or by his election agent or by others with 
the consent of the first respondent or his election 
agent. The particulars as to the name of persoi 
who arranged the mass feeding whether by the first 
respondent, his election agent or his political party 
and the names of other persons who arranged 
mass feeding with the consent of the first respon¬ 
dent witli_ particulars of places have not been 
furnished and that there is no plea of element of 
bargain involved in the alleged mass feeding and 
in the absence of these material facts it is sub¬ 
mitted that the facts qua facts do not disclose 
a complete cause of action as to constitute corrupt 
radices under Seotion 123(1)(A) of the Act and 
ence no triable issue arises for consideration. 

6. On the question of as to what are material facts or 
material particulars there have been several cases considered 
by the Supreme Court, but the leading decision on the point 
is in the case of Samant N. Bnlajcrishna vs. George Fernandes 
and others (AIR 1969 SC 1201). What becomes necessary 
information in a case has been explained by the Supreme 
Court in the aforesaid decision. The said decision fully 
deals with the nature of relationship between Sections 81 
to 87 of the Act vis-a-vis Section 100 of the Act which 
sets out the grounds on which an election petition may be 
made and Section 123 which gives the various grounds of 
corrupt practices. Section 100 and Section 123 of the Act 
comprise substantive provisions of law relating to 
elections. Having regard to the importance on material 
information having seroius consequences the Supreme 
Court considered several propositions in the said decision 
and summarised the same in the following manner : 

(1) Every case has to be decided on Its own facts, 
that is to say, the kind of petition that was filed, 
the charges made thereunder and the state of law. 

(2) The distinction maintained in Section 100 of the 

Act between grounds for setting aside an election 
of a party where material effect of the commis¬ 
sion of a corrupt practice on the election of the 
returned candidate has to be proved and other 
cases. 

(3) To make out a complete charge the necessary facts 

must be pleaded in relation to the grounds as mere 
repetition of the words of the statute is not suffi¬ 
cient. The nature of the corrupt practice and the 
facts necessary to make out the complete charge 
must be stated. 

14) If these Facts of corrupt practice are stated the 
charge could be said to have been alleged but 
where the material facts themselves arc missing 
it is impossible to hold that the charge had been 
made which can be later amplified as that 
would tantamount to making a fresh charge. 

(5) There may be overlapping between materia! facts 

and particulars but the two are quite distinct. The 
word ‘material’ shows that the fact* neceewry to 
formulate a complete cause of action must be 
stated, while particulars give the necessary Infor¬ 
mation to present a full picture of the cause of 
action. The facts which constitute tbs' corrupt 
practice must be stated and (Tie Tacts must be corre¬ 
lated to one of the heads of corrupt practice. 

(6) With reference to Section 100 of the Act corrupt 

practices alleged to have been committed by fhe 
candidate, by his election agent or by another per¬ 
son which may include also an agent with the 
consent of the candidate or his election agent, 
constitute different corrupt practices ; and 

(7) An allegation of corrupt practice by agent is diffe¬ 

rent from the one committed by candidate or his 
election agent because of further requirement of 
proof of the effect on the election in the former 
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case. This law lias been recited or reiterated by 
the Supreme Court over and over again but there 
has been no departure from it. 

In Harish Chandra Bajpai and another vs. Triloki .Singh 
and another (AIR 1957 SC 444) there is reference to the 
English decision in BEAL vs. SMITH [(1969) 4 C.P. 145J 
without however noticing the distinction between material 
facts and particulars. The expression "ground or charge” 
was borrowed from that English case. The exact meaning 
thereof was not stated in that decision. In Samantha Baja- 
krishna’x case the Court construed that expression. By 
"ground” may be meant the kind of corrupt practice which 
tire petitioner alleges but the word “charge” means inclusion 
of some material facts to make out that ground. Though 
in the present cases it is contended on behalf of the first 
respondent that a statement made in one part and another 
stalement made in another part cannot be taken in a dis¬ 
jointed form to make or connect a charge as a whole so as 
to constitute a charge of corrupt practice, but on an overall 
interpretation of the relevant pleading and if reasonably 
read and understood in a correct manner the charge is 
pleaded it can certainly he understood, firstly, the facts 
constituting the corrupt practice which form part of the 
gravamen of charge and other details thereof to make a 
fuller picture of the part of the cause of action in which 
event it could he held that there has Been a complete form 
fulfilling the conditions prescribed both in sub-section ( 1 ) 
and sub-section (2) of Section 83. While there cannot be 
any amendment in relation to pleadings necessarily to be 
raised under Section 83(1) of the Act, there are decisions 
to the effect that particulars cart be supplied even at a later 
stage though that proposition is seriously disputed. In (his 
case it may be unnecessary for me to consider this aspect, 

7. In order to constitute bribery what is necessary is to 
make an allegation that there has been an offer : 

(I) by a candidate 

fii) or his agent 

fiii) or by any other person 

with the consent of the candidate or his election 
agent of any gratification to any person whomso¬ 
ever with the objecl of directly or indirectly induc¬ 
ing a person or electorate to vote or refrain from 

voting at an election or as a reward to.to 

suit or non-suit for having withdrawn and fall or 
refrain from voting. 

Let me now closely examine whether the petitioner in 
Election Petition 2 of 1991 has made averments in 

this regard to cover all aspects of the charge of 

bribery contained in Section 123(1)(A) of the Act. 
Petitioner in Election Petition 2 of 1991 states that 
mass feeding was arranged in certain localities b” 
the first respondent, his election agent, his political party and 
other persons with the consent of the first respondent or 
his election agent in furtherance of the prospects of elec¬ 
tion of first respondent. When there is. a rolled up plea re¬ 

ferring to several persons having committed the act. what 
element of charge could he atUibiffed to each one of them 
must be spelt out. The petitioner does rot sav in wbch 
localities the first respondent arranged mass feeding, which 
localities his election agent arranged for mass feedings or 
his political party and other ^cisom, White giving out the 
detaiH in Schedule ’E’ nil that the petitioner states is that 
mass feeding was arranged bv the first respondent in fur¬ 
therance of the prospects of his election. Apart from in¬ 
consistency in (he plea itself—while one particular plea 
slates that several persons were responsible for arranging Ihe 
mass feeding—all that is set out in the pleading is that the 
first respondent arranged for mass poor feeding, If that 
I* so. there is mv plea at ull in the petition as in what places 
bis eler ’ -• nee-' bis. political party and other persons. with 
his consent or his election agent made such arrangement 
is conspicuous by its absence. Therefore that part of the 
plea which refers to other peisons cannot stand and has got 
to he struck off Furher, even Ihe averment made in 
addition to the above plea that the first respondent, the 
r»turmed candidate, his election agent and other persons fn- 
clndum nfBrv- bearers of Connress (T).invited the pqor elec¬ 
torate to the mass feeding In connection with obsequies 
ceremony viral ostensibly in memory of Rajiv Gandhi 


throughout the constituency to entertain them with a view 
to induce the voters to cast their votes in favour of the 
first respondent does not clinch the issue. Although it is 
averred that mass feeding is arranged for flic purpose of 
inducing the electorate to vote, it is not made clear us to 
the manner of such inducement. Whether it w:u offered 
by the first respondent himself or by his election agent or 
by arty member of the political party of first respondent 
and in what form it was offered was also not made deaf. 
In the absence of such details in regard to the charge laid 

it cannot be said that there is a complete plan. Ml that 

the petitioner avers is repetition of the provisions of the 
erxrctment and no more. Unless fact; setting out the 
manner and mode of inducement --whether by signs or by 
verbal expressions or otherwise or by netting them to vote 

in favour of the first respondent or by lefcrit'g to the 

symbol of his party—arc brought home to the hilt bv 
narration of facts that constitute the charge of corrupt 
practice, the plea is that behalf cannot be said to be 
complete. In that view of the matter also the allegation 
cuimot he stated to be complete, rfencc, the entire para¬ 
graph 17 of Election Petition 2 of 1991 will have to be 
■and is struck off. 

8 . Even assuming for a moment by reason of Ihe nature 
of allegation with regard to this charge trod reading a 8 a 
whole giving a liberal construction thereof, thal liieie! is 
some allegation regarding mass feeding for the purpose of 
inducing the electorate to vote for respondent J, the evi¬ 
dence adduced by the petitioner in Ihm behalf does not 
carry conviction. 

8.1 The evidence adduced is through ihe petitioner him¬ 
self, his election agent 'and some workers in the party and 
through persons who were alleged to have attended such 
mass feeding. The petitioner has also relied upon certain 
documents in relation to the arrangement of mass feeding, 
such ‘as, Ex. P. 10 ‘Sanje Vaui' newspaper dated 8 lh June, 
1991 and Exx. P. 42, P. 79, 1>. 80, P.81 and P 82 nnd 
photographs Exs. P. 2 to P ’,3 in Election Petition 6 of 
1991. Although in the petition he docs not refer to holding 
of any mass feeding in Shanthinagar, the averment made by 
the petitioner in Election Petition 6 of 19.) 1 is that the 
photo garphs Exs. P, 2 to P. 13 depict the muss feeding 
arranged at Shanthinagar. How the peitioncr in Election, 
Petition 2 of 1991 can rely upon ihose photographs is not 
clear when there is no reference In. his petition to Shanthi- 
nugar mass feeding. Further, the petluonsr alleges that 
Dhaiathinagar is one of the assembly segments falling with¬ 
in the Bangalore North Lol, Sabha constituency and that 
it is represented by K. J. George in the Legislature and elec¬ 
tion campaign in that segment had been entrusted to K. J. 
George; (hat the said George had been addressing public 
meeting along with the first respondent and they participat¬ 
ed in the ‘Padyatra’ and door to door campaign, that that 
was before the assassination of Svi Rajiv Gandhi and later 
on, that al the time when- ashes of Sri Rajiv Gandhi was, 
received amongst others the first respondent and K. J. George 
were also there to receive the ashes which was carried in 
a procession and to prove that fact that the first respon¬ 
dent arid K. J. George participated in the programme of 
receiving the ashes and carrying it in a procession Ex P, 
42 is produced which is daily newspaper ’Kannada Prabha’ 
dated 28th May, 1991. The petitioner has further stated 
that under the leadership of filst respondent 'Atma Diana* 
was arranged in connection with loe ‘Puny,a Thlthi’ of 
Sri Rajiv Gandhi in the entire constituency, not one day but 
on several days. According to the petitioner. 'Anna Ghana’ 
was held by making due publicity in newspapers and in 
this connection he refers to Ex. P 10 , which is only a 
copy of Ex. P. 43. In the said publication It Is stated that 
'Anna Dhana’ programme tool; place, that it used (o he 
©rgam-sed like a public function, that there used to be 
a-rraneentclH for serving food, that Hie first respondent used 
t*> offer food himself to persons who came as guests, that 
it was conducted-ueder a. shamiana and (here was a plat¬ 
form also. The petitioner slates that it was b«i impression 
that they organised this mn.ss feeding to pet votes from the 
pom-. Tlie witness was not categorical in his statement 
(hat' it was organised for ihe electorate nor does he say 
that ‘Anna Dhana’ itself was confined lo the electorate. 
Fvcn m sinning for a moment nil fluff is stated by the peti¬ 
tioner earlier is correct. In the absence of averments tint 
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it way organised for the purpose of getting votes from them, 
his evidence cannot be taken to be one which proves the 
charge. Sim bar is the statements nude bv tile petitioner in 
relation to mass feeding alleged to have been organised at 
Cox Town, Marathi Seva Nuffu, Murphy Town on 9lh 
June, 1991. According to the petitioner, miss feeding at 
Cox Town took place at Indian Gymkhana grounds in 
Wheeler Road and in Murphy Town inch mass feeding 
took place near a slum opposite to Adarsha Talkies and it 
was stated that the olher places where the mass loading was 
arranged were Vijayapura in Devanahalli Taluk and at 
ftagalur Payout and he produced the pamphlet Ex J',44 to 
disclose that nrass feeding bad been arranged on 31 l May, 
1991 at Vijayapura in Devanahalli Taluk. 

8.2 If this is the state of evidence given bv the petitioner, 
his election agent PW-2 stales lhat election campaign was 
carried on in several ways including trass feeding in con¬ 
nection with the oh.equies of Sri Rajiv Gandhi on 8th 
June, 1991 and he itfcrs to the insertions in ‘Snnjc Vani‘ 
and ‘Dinar Sudar', Kannada and Tam'! dailies and states 
that there used to publicity through mikes titled to vans 
and autorickshaws that there was mass feeding and it is 
also slated by him that Congress work';is were milking 
announcements through mikes lifted to vehicles, that mass 
feeding look place at Maruthi Seva Fugar on 9-6-1991, 
that he saw lhat there were 20-30 cars and 800 people 
being fed and that certain other workeis of hi 3 party used 
to come and inform him about mass feeding taking place 
at other places also. The witness except stating that mass 
feeding took place does not say anything one way or the 
other as to whether it was for the purpose of inducing 
voters to vote in favour of the first respondent 
or not. Such a suggestion was not even made to the wit¬ 
ness. Moreover, he Is more loyal than the King in having 
gone a little further than the petitioner to 'talc that annou¬ 
ncements were made through mikes in itutorickshaws while 
petitioner lias not averred to that effect at all. 


8.3 PW-5 is a resident of Devanahalli town and Is a 
graduate in Scierred. He has also deposed that he is the 
President of a Co-operative Hank and also claims to be a 
social worker besides being a Councillor of the Town Muni¬ 
cipal Council, Devanahalli since 1985. Ho deposes that 
nfter Sri Rajiv Gandhi’s assassination mass feeding took 
place in Harijan and Muslim colonies in Vijayapura town; 
that in Vijayapura town ‘Anna Dhamj’ look place ;i» the 
Town Hal! on 31-5-1991; that handoill', had been printed 
in that connection: that he had Reen pamphlets similar to 
Fx. P.44; that such pamphlets were distributed in different 
villages and people were brought in lorries and vans for 
mass feeding This witness except staling that mass feed¬ 
ing took place at Vijayapura town on 31-5-1991 and hand¬ 
bills had been printed as at Ex. P.44, he does not state 
anything which may Improve ihe case of the petitioner a 
wee bit. In view of lack of pleadings in relation to other 
places of mass feeding or persons who partook in such mass 
fecxbng, namely, first respondent, his election agent or other 
persons or any of the political parties, ( disallowed the 
questions from being put to witness. Further, in the absence 
of plea in regard to the nature of inducement offered, ques¬ 
tions also were not allowed to be put to the witnesses. In 
such circumstances, there is hardly any material to come to 
the conclusion that though the witnesses saw mass feeding 
taking place, but their evidence will not lead to the in¬ 
ference that such m-ass feeding has resulted in constituting 
a corrupt practice under Section 123 of the Act 


8.5 The next witness Is one J. V. Nurayanappa PW-8 who 
is a Councillor of Vijayapura Town Municipal Council. He 
states that on 31-5-1991 food was distributed ut the Town 
Hall after making wide publicity not only in Vijayapura 
but also in surrounding villages; that food was distributed 
ostensibly In connection with ihe obsequial ceremonies of 
5>ri Rajiv Gandhi; that handbills had been distributed of 
the nature at Ex. P. 44 in Vijayapura town and in surround¬ 
ing villages; that he visited the place where food was distri¬ 
buted ‘as stated in the handbill; that persons named there 
who had appealed to the electorate in Vijayapura town and 
surrounding villages were participating u, the ‘Anna Dhatra’. 
Once again the evidence of ihis win.ess does not carry 
the matter further than what Other witnesses have said. The 
inference that could be drawn that mass feeding had taken 
place on a particular day, whether it was as part of the 
election compaign and whether appeal was made soliciting 
voles could not be elicited for want of proper plea. 


8.6 The next witness is PW-14 one Rajanna Who belongs 
to Samajavadi Janata Party and a Corporator of the Banga¬ 
lore City Municipal Corporation, who states that on the 
ostensible reason of holding obsequies ceremony of Sri 
Rajiv Gandhi there was distribution of food in slum areas 
and that as stated In Ex. P.43 mass feeding took place. He 
further states that obsequial ceremony was only a pretext 
and that it is only with a view to induce the voters to vote 
in favour of first respondent that such mass feeding wa 3 
, organised; that be saw the mass feeding taking place in his 
division and hp also saw such mass feeding inking place 
at Gymkhana grounds Cox Town, B.S.K. Naldu Road, 
Nebrupuram and Jeevanahalll alum pocket; that there were 
several lenders present including the last respondent; that 
they were distributing food to poor people; that in Nehrupu- 
ram the mass feeding was taking place at Hangmen Quarters 
and that he saw the leaders only at Gymkhana grounds and 
not at other places. Though the witness states that there 
is no reason why respondent 1 should have organised the 
mass feeding in connection with the obseqquial ceremony 
except to induce the voters to vote in his favour, he does 
not say as to which persons were present at the mass feed¬ 
ing who were induced and in what manner. Merely stating 
the Impressions of a matter is not evidence at all. He does 
not say as a matter of fact that there was any appeal being 
made for votes. All that is stated is that respondent-1 could 
not hto/e any reason except to induce the electorate to 
vote for him. Te does not say that first respondent had 
arranged the mass feeding for the purpose of securing votes, 
nor does he state at any place in his evidence that it was 
respondent-1 who'arranged the muss feeding. In the absence 
of these pleas no conclusion can be diawn on the basis 
of Fits evidence, that mass feeding had taken place which 
constitutes bribery under Section 123 of the Act. 


8.7 PW-15 Rama Murthy states that nfter the elections 
got postponed as a result of the assassination of Sri Rajiv 
Gandhi, mass feeding took place in connection with the 
obsequial ceremony of Sri Rajiv Gandhi near Corporation 
Gangmen’s Quarters on 9-6-1991 at about 2.30 P.M., that 
be. witnessed the mass feeding taking place; that he saw 
first respondent distributing the food and that one Sri 
K. J. George was also present at that time. Assuming for 
a moment that whatever the witness has stated is correct, 
the witness does not state that mass feeding took place in 
connection with the elections but with the obsequial cere¬ 
mony of Sri Rajiv Gandhi. 


8.4 The other witness PW-6 is also a person having a 

political background and he claims to be the President of 

the Millath Youth Organisation and General Secretary of 
fndo-Arab Friendship Association and he was in Qatar. He 
states that Bagalur Layour is part of JaynmnEt! assembly 
segment; that after the death of Sri Rajiv Gandhi, Anna 
Dhara’ took place in Bagalur Layout on 2nd June 1991 
which was organised by Congress (if party. Here, it is 

useful to po : nt out that pleading in the petition is that res- 

piondent-l made arrangement for mass feeding which is 
totally contrary to the case set up by the petitioner and 
this witness instead of aiding the petitioner has virtually 
destroyed the case of the petitioner. 


8.8 PW-1S is the Advertisement Manager of ‘Sartje Vani’ 
newspaper. He states that Ex. P.43 is a copv of the news¬ 
paper dated 8-6-1991 and in page 4 thereof there is an 
advertisement with the caption 'Anna dhnna'; that that 
ad vet lisemtnt was inserted o n an order being placed with 
them previously and the matter was also given to them bv 
a certain concerned person; that the advertisement was 

signed by Sri K. J. George and Ibe matter was published on 
■ 8th Junto 1991 and that charges in relation thereto bad 
been paid as indicated in the receipt Ex. P-79, The evi¬ 
dence tendered by this witness may not be of much rele¬ 
vance for the present purpose and at appropriate stage T 
shall advert to his evidence later. 
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- 8.9- PW-22 is one Prakash who is a resident of Cox Town. 
He claims to have studied up to Pre-Unisarsity examination 
and- he is a Painter by prolessiun. He ‘•talcs that five on 
six days prior to the election an announcement was made 
that thae will he a mass feeding at Gymkhana grounds in 
Cox Town and such announcements were made through 
mikes installed in autoricksliaws; (hat it is his impression 
that the announcements were made by the Congress party: 
that hp went to Gymkhana ground on the next d’av along 
with other members of his family; that there was a po ter 
of Sri Rajiv Gandhi and above the noster there was a 
Hand symbol; that he went to the Gymkhana ground nt 
1 O’clock in the afternoon; that chairs and tables were 
arranged for serving food; that one George and rcspondent-l 
served food to all the persons piescnt numoermg about 500 
to 600, The evidence of Ibis witness apart from the criti¬ 
cism levelled by the learned counsel for rcspondent-l that 
ho, doc s not even know the names of the candidates con¬ 
testing the election though ne studied up to Pre-Universitv 
class, suffers from certain inherent improbabilities. He 
states that he went in response to the announcement being 
made to participate in the mass feeding through mikes fitted to 
uulorickshaws and Sri George and the first respondent them¬ 
selves served the food to all the persons present who num¬ 
bered about 500 to 600. It is on record that on the same 
dav there were several other places where respondcnt-1 is 
said to have participated in mass feeding, If he were to 
serve food to 500 to 600 persons at one place hII by him¬ 
self, how much time he would take to serve food is any¬ 
body's guess. Further, the witness docs not say that there 
was any suggestion made to the witness or to others in 
any manner soliciting votes in favour of respondent-1. 
Whether the mass feeding was by way of inducement to 
- Ti vote in favour of first respondent thar they organised 
participated in the mass feeding is not elicited. In the 
absence of such material no inference can be drawn one 
wav or the other in relation to a charge of bribery. 

8.10 The last witness who speaks about mass feeding is 
one Sml. Shanthamma who is examined as PW-2,3 She 
states that she came to know that there will be a mass 
feeding through an announcement made about 5 or 6 days 
prior to the elections, but site docs not know ns to who 
made the announcement; that 3he went to the place of mass 
feeding the next day at Gymkhana gtound and she saw 
respondent-1; that she wished him; that he himseti served 
food to those who were present; that M.L.A. George was 
also present. The criticism levelled against PW-22 equally 
applies to this witnness also for this witness also does not 
say hs to how it was possible for respondent-1 to serve the 
food to cl! the 600 people present. In addition to that 
there are inherent improbabilities in the evidence tendered 
by this witness'. There is no material that it was bv wav 
of inducement to vote in favour of respondent-1 that such 
nnss feeding took place, 1 do not think the evidence of 
this witness will help the petitioner in any way. 


9. On behalf of the petitioners reliance was placed upon 
certain documents to substantiate the case of bribery by 
mass feeding. Ex, P.10 is n:i advertisement inserted in 
‘Sanje Vani’ (Fx,. P.43) a Kannada daily dated 8-6-91. In 
insertion the title is 'Anna dhana’. ft consists of photo¬ 
graphs of Sri Rajiv Gandhi, Smt. Indira Gandhi, respoh- 
dent-1 and one K. J. George. It is stated therein that in 
the memory of Rajiv Gandhi who sacrificed his life for the 
country under the auspices of Congress (T) 'Anna dhan'a’ is 
arranged in Bharathinagar constituency, President Sri K. J. 
GeOrgc. 'Anna dhana’ would be done by Sri C. K, Jailer 
'Sharief respondent-!. Thereafter, certain prices are sei forth 
as Maruthi Seva Napa—-11.30 A.M., Cox Town—12 Noon, 
Bharalhinagar 12.30 noon, Nehrupuram 1 P.M., Shivana- 
rhetty Garden 1.30 P.M., Ulsoor 2 P.M., Murthy Town 
2-30 P M., and the publication is said <o nave been made 
by Bharathinagar Block Congress(T) Committee and 
Bhyrathraagar Block Youth Congrossfll Committee and all 
are requested to participate in the said programme. ■ The 
charges in relation to the said advertisement is stated to 
have been paid by the said K, J. George under Ex. P.79 
and certain ledgers of ‘Sanje Vani' newspaper had been pro¬ 
duced at Exs. P.fiO, P.R1 and P 82. On the basis of this 
advertisement it is sought to be contended that the said reS- 
pond-nt 1 himself distributed food on 9-6-199! at different 
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places and therefore, 1 must draw an inference considering 
proximity of elections and this mass feeding took place in 
which respondcnt-1 has participated which amounts to 
treating that the Explanation to Section 123(1)(AJ is com¬ 
plied with, ft was also sought to be contended even assum¬ 
ing tor a moment there may not be proof to show that the 
entire thin”: had been arranged by respondent-1 himself, it 
could have been arranged by K. J. George who was M.L.A. 
tmm the Bharathinagar assembly constituency and was also 
a minister at that time in the Government of Karnataka and 
who was campaigning on behalf of respondent-1 and that 
' he re was constructive agency. Although at one stage 
Sri K. Channabasappa. learned counsel for the petitioner 
m Electron Petition 2 of 1991, submitted that he is not 
telying upon ativ agency so far as George is concerned or 
his pai ty i.s concerned, but the 1 na i js feeding was done at. 
the instance of rcspondent-l himself and the said George 
and others were onlv assisting him in doing such acts. When 
the pleadings in the petition clearly demonstrate that at 
certain places the mass feeding took place as enumerated 
in Schedule ‘E’ and it is stated at the lop of Schedule ‘E’ 
that the same was arranged by respondent-1 himself although 
m the main pleadings in the petition respondem-1, his elec¬ 
tion agent and others are also alleged to have committed 
such acts. Where there is an allegation of corrupt practice 
which is covered by section 123 of the Act and such prac¬ 
tice^ is stated to have, been committed by several persons 
with different alternatives, the Supreme Court examined 
the matter in some depth in the case of HARDWARI LAL 
Vs. KANWAI. SINGH (AIR 1972 SC 515) and stated that 
the matenal facts are to be alleged as to whether the candi¬ 
date himself committed such acts or his election agent com¬ 
mitted such acts or other agent or any other person and 
unless the facts disclosed in the petition could be correlated 
to each one of them or to each one of the facts the plead¬ 
ings is stated to be incomplete. In that view of the matter 
also the allegations made by the petitioner in Election 
Petition 2 of 1991 on these aspects cannot he stated to bo 
complete. Reading together the pleas make it clear that ns 
sei out m the petition it is respondent-1 alone who had 
arranged hut in view of the material available in Ex,P.43 
it must be held that- it was arranged through Sri K i. 
George on behalf of respondent-1. But I cannot accept 
such a contention. It is clear that the advertisement has 
been inserted by Bharathinagar Block Congress(I) Committee 
and also Bharathinagar Youth CongressO) Committee. That 
's what the advertisement states and payment in regard to 
the advertisement ha- been made bv Sr-' K I George cannot 
be disputed because the receipt Ex. P.79 indicates it. What 
is apparent from the record is sought to be displaced by 
at gument. Tf that is so, cogent material should have been 
placed to displace what is manifest from the records. In 
the absence of Ihe same and when the petitioner wants to 
prove to the contrary to what is contained jn the document, 
strong material should have been placed before the Court. 
Tn the absence of such material and basing only on thfe 
vehemence of the argument of the learned counsel for the 
petitioner it cannot be bckl that the said programme had 
been arranged by respondcnt-1 himself. However, it wa> 
sought to be argued that it was indicated in 
the advertisement itself that 'Anna dhana Madu- 
vavani Sri Jaffer Sharief’ (or the person distributing 
tlw food is Sri Taller Sharief) and therefore respondent-! 
himself must have paid for the said distribution of food and 
be himself must have arranged-be programme. When pro¬ 
grammes are arranged one person is asked to preside over 
the same ami anolher person is asked 1<> participate in the 
Ptogremmq in a different capacity to do certain acts. By 
that itself it cannot be inferred that such person himself is 
wholly or partly responsible for arranging the programme. 
Ma^ r be. it may give rise to some suspicion but suspicion 
bv itself cannot become legal proof. In that view of 
the matters T do not think the Pcttioncr can place 
much reliance on Ex. P.43. Similar is the position with 
legard to Ex, P.90, the Tamil daily ‘Dina Sudar' dated 
9-6-1991. The petitioner also wanted to rely upon the 
photographs Exs. P.2 to P.29 and Ex. P.30 negative of the 
same produced in Election Petition 6 of 1991. but no 
foundation hBs been laid in the petition to show that 'Anna 
dhana’ took place at Shanthinagar at all. When the photo¬ 
graphs alleged to depict the scene of doing ‘Anna dhana’ at 
Shnpthinaimr and when no foundation is laid in the petition. 

T do not think the petitioner can place any reliance on Ex. 
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10, There is a pamphlet iwued as per Ex. P.44 wherein 
Anna dhana' was said to have taken place on 31 -J-1991 at 
Vijayafunk in Dcvauahalli Taluk. The pamphlet discloses 
that the same has been issued by Vijayapura Congres«(I)’ 
Committee and the content* thereof Bre to the effect that 
M in an invitation in connection ‘with the ’Puriya Thithd or 
obsequial ceremonies of Sri Rajiv Gandhi. Thereafter, there 
is reference to Sri Rajiv Gandhi and it is stated that 
vbmqiiial ceremonies would be conducted on 31-5-1991 and 
in that connection a meeting is arranged at 10 a.m. In the 
Town Hall and at that time the public are requested to 
participate in large numbers to pray for the departed soul, 

At 10 a.m. there would be offering of g..it. l ..ds to the photo¬ 
graphs of Sri Rajiv Gandhi and there at er there will be 
orayer for the soul of Sri Rajiv Gandhi to rest in peace and 
from 12.30 p.m. to 1 p.m. there would he Bhajan or prayers 
hging offered and thereafter at 1-30 P.M. there would be 
Anna dhana’. In all those programmes one MuninarashLm- 
haiah, Manchiah. Pujcntthalli Kenchaiah, Rajanna, 

S. Romesli, M. Krishna, Abdul Khalaq and S. Azeez and 
other members of the Town Municipal Council and all 
dignaiories in the taluk would participate and therefore the 
public were requested to participate in the same. Under¬ 
neath the pamphlet it is mentioned that it has been issued 
at the instance of D. Venkatesh, President Youth Cong- 
resa(l) Committee, Vijayapura and S. Manjunath, Secretary 
Crtflgress(l), Vijayapura Town. The position of this pamph¬ 
let Ji much worse than that of Ex. P.43. At least there was 
reference to respondent 1 in that insertion. There is hardly 
any reference to him in this pamphlet at all. Moreover, a 
total reading of the entire pamphlet discloses that the pro¬ 
gramme had been arranged in connection with the obsequial 
ceremonies of late Sri Rajiv Gandhi. There is hardly any 
Indication to show that it has anything to do with the elec¬ 
tion. Further, the persons whose names are mentioned In 
the pamphlet arc all persons who are holders of some office 
either in the Congresid) or in the Municipal Council or aie 
members of the legislature and so on. The pamphlet by 
itself will not carry the case of the petitioner any further 
for the very reasons already stated with reference to 
Ex. P.43. There is hardly any justification for the peti¬ 
tioner to rely upon this document in support of his ease. 

11. Issue 3 (h) in Election Petition 6 of 1991 :— 

The Issue reads as follows : 

"’(3) Whether the petitioner proves that the 1st respon¬ 
dent or his Election Agent or other Agents or 
persons with the consent of the 1st respondent com- 
m’tted coriupt praticc ■ 

(a) of bribery indulging large scale feeding as alleged 
in para 5." 

The allegations in this regard are as follows : 

That respondent 1 after the assassination of the former 
Prime Minister Rajiv Gandhi took advantage of the same 
and begaja to give mass free feeding to the electorate under 
the guise of ‘Anna dhana’; that this was done between 
26-5d991 and 15-6-1991 in the entire Bangalore North' 
constituency wherever slums are situated and in A. K. and 
Harden colonies and in all the eight assembly segments 
coming within the Bangalore North Parliamentary consti¬ 
tuency; that the said mass feeding was really a bribe to the 
electorate as a reward and as a bargain for casting their 
votes In favour of first respondent; that mass feeding was 
done at a large scale in places such as Sfiivanachetty Garden 
and Binnomangala and such other areas. Such mass feeding 
was arranged for furtherance of the election prospects of the 
first respondent and it was offered to the electorate as a 
reward and as a bargain to vote in favour of h'm 
in Marathi Seva Nagar, Nehrupuram, Ulsoor, Shanthi- 
na«ar, Murphv Town Varthur constituency and Velaha- 
noka on 9th June 1991 between 11-30 A.M. and 5 P.M,; 
in Oevnnahrdb It was done on 31-5-1991 in the 
afternoon at 1-30 PM., in Eagalur Layout oil 2-6-1991 
at 1-30 P.M.; that similaily in all (he areas such 

maw fee-linir was done attracting Section 123(1) of the 
Act; that the object of feeding was to induce the electorate 
to vote In favour of first respondent; that Congress(I) wor¬ 
kers nartielpa'ed along with respondent 1 in all the above 
mass feeding functions and it was done in the interest of 
respondent 1 and it has affected the election prospects of the 
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petitioner in the form of gratification was by mass feeding; 
toe persons who rewarded were the electorate in the respec¬ 
tive ureas and the slums; that the distribution of food arti¬ 
cles was for dishonest purpose, a movel method and un¬ 
precedented. 

11,1 The first respondent nas raised ai: objection that this 
pleading does not contain all the necessary ingredients as 
are required to be met because it is stated that mass feeding 
look place for fairly long period between 26-5-1991 to 
15-6-1991 and covered the entire constituency as such, wher¬ 
ever the slums are situated and in A. K. and Harijan 
colonies. It is therefore, pleaded that it is not possible to 
meet such an averment at all. The necessary details are to 
be set forth in order to constitute a corrupt practice arc 
not forthcoming much less the particulars in relation thereto. 
In regard to material particulars to be stated the names of 
persons or electorate the first respondent said to have met 
asking for votes is not set out. Except partly suggesting 
certain arrangements the exact places where the mass feeding 
took place is not set out. The petitioner has mentioned about 
10 areas where free mass feeding between 11-30 A.M. and 
5 P.M. between 26-5-1991 to 15-6-1991. The material facts 
and particulars as to which of those free mass feeding and 
places said to have been arranged and persons as a bargain 
with the voters has not been pleaded. With regard to the 
allegation that CongressfD workers participated along with 
the first respondent in all these mass feeding functions and 
it was done in his interest, the petitioner has not even pleaded 
the names of persons who participated and whether they have 
participated with his consent and they have done so as a 
bargain for voting. The petitioner should have been specific 
in bringing out as to the particular form of bribe and m the 
absence of specifications the averments made in the petition 
are not capable of being answered at all and it unnecessarily 
enlarges file scope of enquiry and in the absence of these 
material facts and particulars the averments made in this para¬ 
graph have got to be struck off. 

11.2 Though the pleadings opens in paragraph 5 as to cover 
ihe entire constituency wherever there are A. K. colonies and 
Harijan colonies and eight assembly segments between 
26-5-199) to 15-6-1991, there Is specific reference to certain 
places where mass feeding is said to have taken place and 
the dates thereof have also been mentioned. Unlike in 
Election Petition 2 of 1991, tlio petitioner in Election Peti¬ 
tion 6 of 199! has made the specific allegation that respon¬ 
dent 1 himself participated in tfct said programme along 
with other party members and the said programme was 
arranged for the purpose of getting votes for himself to the 
disadvantage of the petitioner and the same was as a reward 
and as a bargain. Though pleading in this case can be stated 
to be better than what is pleaded in Election Petition 2 of 
1991, in one particular detail it is lacking. The gist of the 
charge under Section 123(1 )(A) of the Act is that the bribery 
of different kinds mentioned In the provision for the purpose 
of directly or indirectly Inducing an electorate to vote or re¬ 
frain from voting at an election. The important ingredient 
thereof being there should be averments relating to inducing 
an electorate to Vote or refrain from voting. Merely stating 
• hat the electorate was induced directly or indirectly to vote 
or election in favour of respondent-1 and the same was as a 
reward thereof would not be sufficient. The manner of in¬ 
ducement or the mode of inducement must be clearly stated. 
Facts in relation thereto are lacking. Though it is averred 
in the petition that poor feeding took place only as a bribe 
ro the rhetor ate as a reward and as a bargain for voting, who 
made that offer of bribe and in what manner the bargain 
was made and in which of the areas is lacking. Whatever 
innv be the other infirmities but this is sufficient to strike off 
paragraph 5 of the petition. 

11.3 Construing the pleading very liberally in paragraph 5 
and treating them to consti'ute sufficient pleading, I will 
now examine the evidence on record. So far as the evidence 
of the petitioner is concerned, il js a solo orchestration and 
she has relied/ upon the evidence relied upon bv uetitioner 
'n Election Petition 2 of 1991 in substantiation of the claim. 
1 have already discussed in detail ss to the nature of evidence 
adduced in Election Petition 2 of 1991 and for the reasons 
stated already no reliance can be placed on that part of the 
evidence. The only part of the evidence on which the peti¬ 
tioner can reiy upon is the photographs Exs P.2 to P.29, 
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Sri ShantbftFiiju, learned consul for respondent-1, submitted 
tfarat the photographs taken at Exs. P.2 to P.29 cannot be 
admitted in evidence at all inasmuch as photographer who 
had taken the photograph* has not been examined, and it is 
he who could prove these documents and none else. But 
in this case the procedure adopted is that in order to cut 
down the oral evidence many documents have been marked 
even by dispensing with proof thereof. Therefore 1 do not 
attach much significance to the contention advanced on 
behalf of respondent-1 in this regard. However, (he probative 
value of Exs. P.2 to P.29 gets thoroughly d minished I y the 
absence of examination of the photographer. Unless the 
photographer is examined; it Cfttmot be stated that in what 
places the photographs had teen taken. To speak about th# 
authenticity of Exsi P.2 to P.29 the best evidence is that of 
the photographer. That evidence is not placed before the 
Court. The petitioner had not taken the photographs nor 
present at the scene when the photographs were 
taken. In the absence of primaly evidence winch could have 
been laid by the petitioner l do not tninL much reliance 
can be placed upon the documents at Exs. P.2 to P.29 
roduced in this case. It is only the photographer who could 
ave said 1 , as contended for the first respondent, whether the 
photographs hadl been taken in one place or two places or 
more than one place or it was at a workers’ meeting or 
any other meeting. By merely looking at the photographs 
and trying to interpret the same either through the words of 
the witnesses or by the Court itself by a general impression 
is too hazardous a conclusion to be drawn in a matter of 
this gravity. Therefore I do not think Exs. P.2 to P.29 or 
even Ex. P.30 would advance the case of the petitioner any 
further. 

11.4 Petitioner’s stand in this cujC m regard to Ex. P.43 
is somewhat different from that of the petitioner 
in Election Petition 2 of 1991. The petitioner pleaded that 
when the laid K. J. George had participated in several 
meetings and was canvassing on behalf of respondent-1 and 
himself being a funrtionary in the Congress (1) party and 
an important functionary thereof, it must be held that he 
had the authority to act otv behalf of respondent-1 and that 
he had conducted and arranged for the mass-feeding on the said 
dates mentioned in Ex. P.43 at the places mentioned therein. 
But if Is no* clear even by looking to Ex. P.43, as stated 
earlier, whether it was K. J. George who alone had arranged 
on behalf of the Youth Congressff) Committee and Block 
Congress!}> Committee. If that is so, whether It was 
arranged for and on behalf of respondent-! cannot be defi¬ 
nitely slated. Even assuming for a moment that pursuant to 
the said advertisement such mass feeding took place, what 
took place at the said) mass feeding is not clear. Whether 
there were any kind of represen twftons made on behalf of 
respondent-1 soliciting votes or any other visible or ex¬ 
pression was made was also not clear. In the absence of 
such material particulars I do not think it will be possible to 
draw an inference that advertisement by itself could be taken 
to be proof of respondent ! being responsible through the 
agency of the said K. J. George for Having arranged the mass 
feeding. The various decisions lefcrrcd to by the learned 
counsel on cither side on the concept of ‘agency’ in election 
law pale into insignificance and it is unnecessary to refer to 
them* In conclusion I must hoM tiiat the petitioner has 
failed to establish this charge of bribery. 

12. The issues in relation to obtaining or procuring or 
abetting or attempting to obtain the services of Gazetted 
Officers are as follow# : 

(i) Whether the petitioner proves that with the active 
support of the Returning Officer, the first respondent 
has been able to rig the election as alleged in para 6 
of the petition. 


(ii) Whether the petitioner proves that with the support 
of the Returning Officer, first respondent has been 
able to rig and/or booth capture in olection as 
alleged in para 10 of the petition, 

(iii) Whether the petitioner proves that the first respondent 
IPs election agent and cr other agents or persons with 
the consent of the first respondent committed the 
corrupt practices of ob’aining or procuring - or 


abetting or attempt to obtain or procure the services 
of Gazetted Officer* of the Government. 

12.1 The pleadings in this regard are an follows 1 

That the Returning Officer had not facilitated the 
admittance of ihe polling agents of the petitioner 
into the polling stations while such facility had 
been given to mat respondent. It is alleged that 
the polling agents weie ,,ot admitted into the polling 
stations tor the reason that the Returning Officer had 
not received the specimen signatures of the peti¬ 
tioners or their election agents in respect of polling 
agents; that on completion of the voting on that 
oay the transmission of the ballot boxes was not in 
accordance with law from the polling stations to the 
counting stations. On the date of counting the 
counting agents of petitioners were not admitted 
to the couting halls and therefore there i* every 
scope for the first respondent, with the active 
assistance of the Returning Officer, to rig the 
election. It is also alleged that the facl of 
rigging becomes demonstrably clear it one looks 
at the different messages conveyed by the Return¬ 
ing Officer at the end of counting. The petitioner 
therefore suspected that large scale rigging by the 
1st respondent with the connivance, assistance and 
active,support of |fie Returning Officer and the 
petitioner had information that actually the first 
respondent and the Returning Officer had got printed 
over two lakhs ballot papers in fxeess of the actual 
necessity and the first respondent had surreptitious¬ 
ly taken away those baflot papers to rig the polls. 
Hi* information wan that 30 reams of paper had been 
used in excess of what is required to print and 
ballot papers for Mb. 12, Bangalore North Lok SaWia 
elections. When the petitioner applied for grant of 
certified copies, the same were m>f granted to him 
and further enhancing the fears of the petitioner 
that there hud actually been rigging nnd to cover up 
the discrepancies, there was delay in the grant of 
verified copies. That fraud was practised by the 
Returning Officer on the petitioner and the eleeto- 
rate and the same was ripped open by the very in¬ 
formation published by him and he became panicky 
and therefore cautious. He deliberately delayed the 
granting of certified copies of the document* in 
order to reconcile the patent discrepancies id the 
figure* ait the instance of the first respondent and 
also the then Chief Minister Sri Banger Appa, he re¬ 
fused to grant certified copies. The petitioner had 
to ffib repeated applications to get the certified 
copies and the delay in grant of certified copies was 
on account of the willustoir between the first respon¬ 
dent and the Returning Officer. On 19-6-1991, the 
workers and the supporters of the petitioner and the 
second respondent staged a demonstration in front of 
the office of the Returning Officer and also threat¬ 
ened to call a bundh in the whole constituency. The 
petitioner learnt that the Returning Officer w«» hold¬ 
ing consultation with the Chief Minister and the first 
respondent and was actually tampering with the re¬ 
cords w ith the assistance of pliable Returning Officer. 
When there was disturbance in front of hwt office, 
the Returning Officer sent for a campaigning ageffif of 
the first respondent one Sri Krishnappa and Sri Muni- 
gowdn, Ex-MLC and sought for their help to counter 
the demonstration. The said Krishnappa and Muni- 
gowda and the supporters of the first respondent 
pressurised the Returning Officer not to grant copies. 
One Sri 1 San try of Hebbal, a supporter and worker of 
the petitioner threatened to immolate himseff, there 
was commotion and the Returnincr Officer griuttcd 
the copy in Pom 2T-E and Form 21-C. 

12,2 The fitiJ. respondent took the assistance of the 
Gazetted Officer, namely, the Returning Officer hiflifejf 
in furtherance of the prospect of his election. The first 
respondent was dwavs in close contact and touch with the 
Returning Officer. The nature of the assistance rendered 
by the Returning Officer to the first respondent was Initially 
getting printed more than two lakhs ballot papers in excess 
of the legitimate requirement of the constituency consist¬ 
ing of 13,33,426 voters. According to the reliable iqformatio# 
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received by the petitioner, nearly 30 reams of paper in 
excess of the legitimate quantity of paper required for 
printing ballot papers was consumed iTI printing excess ballot 
papers, . The excess balloL papers were got printed in the 
Government Printing Press by the Returning Officer anil 
supplied to ihc nisi respondent to enable ihc rigging of the 
'polls. Apart ironi . is assistance rendercu u> me Returning 
Ollicer to tbe returned candidate, at the time of counting ihe 
Returning Officer supplied omcial badges meant lor the 
Counting staff employed by ihe Returning Officer lo the 
agents and workers oi ihe iirst respondent who wore those 
official badges and participated in the counting in contraven¬ 
tion of Rule 55 oi the Conduct ot Election Rules, 1961. 
When the petitioner and hjs election agent detected the 
workers and agents of the first respondent ■ participating in 
the counting wearing official cadges posing themselves as 
official counting stall and brought it to the notice of the 
Returning Officer, he just let go the agents and workers 
of the first respondent who participated in ihe couning just 
to assist the iirst respondent. Actually, the closed circuit 
T.V. cameraman focussed his camera towards the agents and 
workers who were wearing official badges and taking part 
in the counting process. -There was a commocion in the 
fcounting halls and the Returning Officer chided the camera¬ 
man as to why he focussed towards those persons and video- 
recorded that incident. He actually instructed the camera¬ 
man to give him the cassettes in which the incident had 
been filmed. 

12.3 The allegation in Election Petition 6 of 1991 in 
this regard is at paragraphs 10 to 24 of the petition. The 
petitioner has made reference to the discrepancies in the 
actual number of votes secured by each of the candidates 
and votes polled thereto to which I have made reference 
earlier while dealing with the pleadings raised in Election 
Petition 2 of 1991. It is claimed by tho petitioner that 
first respondent obtained the assistance of the Returning 
Officer and the Chief Electoral Officer in furtherance of the 
prospects of his election and they are Gazetted Officers in tho 
service of the Government of Karnataka. Throughout 
the election from the date of issue of calenday of events 
till the declaration of results, and thereafter, they h;n e acted 
as agents of first respondent and they have rendered assis- , 
taact with his consent for the furtherance of the prospects 
of his election. The petitioner submits that in a partisan 
manner and in favour of first respondent the Rciurning 
Officer and the Chief Electoral Officer have acted and have 
rendered assistance against all cannons of justice to see that 
first respondent succeeded in the election by hook or crook. 
In that behalf, they have actively participated in the elec¬ 
tion process in the manner unheard of and in all the eight 
segments in the Bangalore North Parliamentary constituency 
there were 13,33,426 votors as per the list supplied to the 
political parties and did not contain supplementary or addi¬ 
tional voters list. From the stage of giving the certified 
copy of the voters list the manipulation and design of the 
Returning Officer was evident and the said list did not 
contain the list of service voters, special voters, votes sub¬ 
jected to preventive detention and that is kept secret by the 
said officials and the petitioner was no informed of the same 
.The list belonging to the personnel and the voters who 
are among those voting personnel, polling personnel were 
not even informed and it is not known as to how many 
ballot papers were printed for those personnel and how 
many of them have despatched and how. many of them have 
received on time to’ cast (heir votes. The number of voters 
in Form_12. 12-A, 12-B, 13-A to 13-D have not been dis¬ 
closed by the said respondents. The register which ought 
to have been maintained for the despatch of the postal ballot 
papers and for having received the postal ballot papers dulv 
countersigned by the competent authority is not disclosed 
by the respondent, It Is also not disclosed whether Form 
13-A was attested by the competent authority and the postal 
ballot papers details have not been furnished at all. The 
entire thing has been done in contravention of Section 2412) 
of the Conduct of Election Rules. The postal ballot papers 
do not even contain the consecutive serial numbers. 


12.4 The list of Presiding Officials. Polling Officials and 
Counting Officials have not at all -been furnished despite 
the demand made in that behalf till the date of filing the 
petition. The same had been kept secret by the Returnin'’ 
Officer and the Chief Electoral Officer so that manipulation 
could be done with the active assistance through them. The 


petitioner is not ill a position lo give the details of the 
i oiling Officials anti llie counting Oqicials as the same .hits 
nut been ruiinsned lo her. It is ruriher urged by the pen 
Liuner ihui, me Returning Officer, with an ulterior motive, 
lias not iceeived Uie specimen signature of the elecion agents 
lo me potting officials to see llmL ihey rendered assistance to 
Inst lespondem to ng at the pulling station, and to sec that 
me petitioner s polling agents cannot prevent them, 
i ue petitioner has not been informed about the number 
or ballot boxes that are sent lo the various polling stations 
and me details ot the polimg boxes used. Tho petitioners 
polling agents were not even permitted to enter me polling 
stations on me dale or polimg by the polimg officials coiltruiy 
to law and that a complaint had been lodged by the peti¬ 
tioner’s election agem on the date of polling in this belialr 
and that in the majority of rural segments the polling agents 
were not even allowed while in the city, after the-complaint 
was made, in some or the polling sialions the petiuone's 
polling agents were permitted lo enter that too after 12 noon 
as by then half of the poll had already taken place. The 
copies ol Form lo Part 1 which ought lo have oeen gilt, 
to the respective polling agents were also not given and 
thereby deprived or getting there and to see and watch the 
polling in the bcginnmg and whether the polling boxes were 
intact And also to see that the polling boxes were sealed 
properly. In this behalf, it was submitted that check memos 
by the Election Officer maintained by the respective Chief 
Electoral Officer and the Election Commissioner would 
disclose' such information if called for. The Returning 
Officer and the Chief Electoral Officer got printed ballot 
papers more than what was required for the conduct of 
election in the constituency. They got the ballot papers 
printed more than the maximum allowed by law. Accord¬ 
ing to the petitioner, not less than 2,50,000 ballot papers 
had been printed than the requirement. Ihis has been done 
to assist the first respondent and to rig and change the ballot 
papers. More than 30 reams of paper had been used in 
the Bangalore North constituency in the Goyetjiment Press. 
In all 5000 ballot papers can be printed in excess of the 
requirement. Number of ballot papers as per the inspection 
of the Election Commission for each constituency must be 
reduced to the minimum possible and in Parliamentary cons¬ 
tituency a single form should be used, hut in the instant 
case both have been set at nought. The ballot papers should 
• have been slitchcd into convenient bundles with consecutive 
serial numbers but, the same has been violated. There w 
discrepancy of ballot papers in numlrrr of ballot papers 
that are sent by the press and the number fquud on actual 
counting on fhe day of counting. There have been more 
than two lakhs duplicate numbers in the ballot .papers that 
are counted and certain numbers of Ihe ballot papers are 
missing. Such discrepancies have not been published in I 
nffiicc board at the distributing centre nor any copy of the 
notice has been sent to Ihe candidate a any point of time 
giving details of the duplicate numbers. This has been done 
by Ihe Returning Oflicver and the Chief Electoral Ollicer 
to see that they could manipulate the ringing of (he polling 
stations, These acts are in contravention of Rule 30(1) 
of fhe Cqndqct of Election Rules. 


12.5 The petitioner contends that she has not been furni¬ 
shed with paper seal account and ballot paper account. 
The Returning Officer and the Chief Electoral Officer had 
allowed the workers of Congress (T) and. in particular, of^ the 
first respondent to burn tho office of the. Bhartiya Janata 
Party after the assassination of Sri Rajiv Gandhi and no 
action was taken bv the respondent in respect of the com¬ 
plaint made. The Returning Officer and the Chief Electoral 
Officer had not drawn the polling personnel from different 
offices as per law but, on the other hand, they bod chosen 
with collusion of first respondent. There has been no free 
and fair election and no mixing of polling personnel from 
different offices or departments i.e. in the State and the 
Central Governments. This has been done in utter contra¬ 
vention of the directions issued bv the Election Commis¬ 
sioner, The Chief Electoral Officer is resposible for selection 
and allocution of polling personnel under Section 26 of the 
Act and he has dope this.in contravention of the directions. 
The electoral roil was not prepared in accordance with the 
polling stations and this has been done in contravention of 
Section 25. The polling station and the publication of the 
list of polling stations is not in accordance with law. The 
list of the pulling station and the map had not been furni¬ 
shed fn the -petitioner Tn lawn it is die Returning Officer 
who was responsible for drawing the ijst in the manner and 
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no is bound to supply the list to the political parties and 
he has not done so in the present ease. The list that is 
prepared does not contain the serial number of the voters 
allotted to the particulars polling stalion. The structure and 
the location ot the building is not in accordance with the 
directions issued but, it has been chosen to suit the 
first respondent. Ill some of the cases, it is within 100 
metres while, where the urban elite arc there they are 
made to go beyond 4 kms. This has been done due to 
the representation made by the various electorate in the 
area. That, even before tile election it was incumbent upon 
the Chief Electoral Officer to inform the programme of lhe 
collecting parties front the respective fClTIng stations pftei 
poll enabling the petitioner’s agents to follow the respective 
vehicles but this has not been done in this case. After the 
polling, ballot hoxes had not taken directly to the place for 
counting. The concerned MT.As and Ministers have been 
allowed entry to the polling booths in the various polling 
stations coming within the respective ureas to overawe the 
rural voters by unnecessary show of force. The polling 
material, voters list and additional voters list have not 
been supplied in many polling stations. The polling stations 
have been changed without approval of the election com¬ 
mission and without information to the petitioner on the 
dale of poll and to illustrate the same, petitioner refers to 
-Bhyrathj coming within the Hoskote constituency. The 
petitioner urges that the details of the metal seal, paper seal 
have not been furnished and paper seal account is not main¬ 
tained in their respective boots as required under the Rules, 
The place where the counting has to take place was at 
Maharani’s College but the hall in which the counting would 
be taken pertaining to eight assembly segments were not 
disclosed. At the time of counting it was found that they 
were distributed in different halls of different eight segments. 
The counting was not done in respect of each segment in a 
single hall but in different halls. The petitioner cites by 
way of example Varthur, Yelahanka etc., and in Yelahartka 
segment, counting was done in three different halls. Similar 
W'as the case in Varthur. The diaries maintained by the 
Returning Officer as contemplated under Rule 40 of the 
Conduct of Election Rules would disclose this position. 
The entire counting had taken place in contravention of the 
Rules and Che declaration of results was also not correct. 
The counting has been done in contravention of Rule 53 
of the Conduct of Election Rules. 


12,6 It is alleged that the names of the counting officials 
had been given to the petitioner with the object to see that 
any person qf the first respondent could sit as counting agent 
and it did not take place at the time of counting. The 
persons who were not concerned with the official work or 
with counting and who were Congress (I) staunch workers 
were given official badges of counting officials and they were 
made to sit at the counting table for the purpose of count¬ 
ing. The petitioner was not aware of this, until they were 
caught by the agent of second respondent. The said persons 
not only counted and participated in the counnting but 
they were wearing official badges and rosed themselves 
os official couting staff. This fact was within the knowtede- 
of the Returning Officer. Television cameraman wanted to 
lake photograph and focus (be camera and take the actual 
counting but thev were prevented from taking this scene 
hy the, Assistant Returning Officer obviously to see that 
the. fraud wilL not come out. In fact, cassette pertaining 
to this incident is with the cameraman and the pclitioner 
learns that it has been taken away by the Returning Officer. 
The counting hall did not have sufficient light and sufficient 
accommodation to accommodate the counting agents. The 
counting .agents of the petitioner were not allowed inside 
the counting hall till about 10 A.M. and in manv of the 
counting halls all the counting agents of the petitioner were 
not allowed to participate. There were in all 164 counting 
• tables arranged in 16 rooms instead of R rooms. Instruc¬ 
tions had been given to the petitioner that the list of the 
counting agents should be given three days prior along 
with the photographs and that the list given subsequently 
will not he entertained. Petitioner had given a list tv- 
called upon but desDite that, counting agents were not 
allowed entry into the counting halls while or> the other 
hand, respondent-1 had not given the list of counting agents 
but his counting agents had been allowed enfrv into the 
counting ■ halls and manv officials and non-officials were 
allowed to sit in-the counting halls for helping and at the 
time of counting, all kinds of manipulation had taken place by 


inflating the figures of the first respondent and correspond¬ 
ingly Pedaling the votes secured by the petitioner in all the 
segments and in all me counting halls and almost in alt 
the tables. Tins has been managed by making the first 
respondent's workers to sit us counting officials and the mani¬ 
pulation has been done not only at the time of counting 
out even ai the time of tabulation. At the tune of count¬ 
ing ballot papers which were counted in favour ot the peti¬ 
tioner were mixed up with the first respondent and some¬ 
times the counting agents who were present were not shown 
the ballot boxes before counting to find out whether the 
seals were intact or not. Paper seals and metal seals over 
the respective ballot boxes were not shown to the petitioner 
or Ids agents. The sorting was done in a haphazard manner. 
Ballot papers were counted and kept in bundles of 50 and 
were mixed up with the ballot papers containing 49 to 50 
ballot papers in favour of the petitioner and were tied up 
with one ballot paper of first respondent to see that they 
are counted in favour of first respondent. At the time ol 
counting, Congress (I) persons were caught red-handed when 
they were wearing official badges of the counting officials. 
They were the workers of first respondent. One Sri Rama- 
chandru son of Krishnaiall Sctty and the other Sri Nurulla 
Sheriff C, o C. K. latter Sharief, a close relative of first 
respondent, were sitting. Respondent-2 had complained about 
this fact to Returning Officer and the Returning Officer 
made a pretext of catching them and prevented the photo¬ 
grapher from taking the photograph and snatched 
the camera of the, photographer and sent only those 
two persons, while in other segments, in other tables, 
Congress (I) persons were allowed to count. White 
the counting was in progress, the valid votes polled 
in favour of the petitioner had been transferred to the 
first respondent and counted in his favour. Sometimes they 
were included in the bundles pertaining to first respondent 
to see that petitioner’s lead is thereby reduced. Thus, the 
Returning Officer had allowed unofficial persons to enter 
the counting halls at the instance of first respondent. 
The specimen signature has been properly given in lime 
by the election agent of the petitioner and acknowledgement 
to that effect had also been obained but nevertheless the 
said specimen signature of tho election agent had not been 
communicated to the respective pollinng stations with a view 
to sec that the Presiding Officer would not allow the polling 
agent producing the polling agent form given by the election 
agent. 


An endorsement has been given by one of the oplling station 
in writing that they are not f;o-ng lo prrmit. The Assistant 
Returning Officer too contacted Hie petitioner on the date 
of the poll by -a t'unkcall from Hoskote stating that he 
cannot permit the polling agent in Hoskote segment as the 
specimen signature of the election agent of the petitioner 
had not been furnished by the Returning Officer to the 
respective polling stations. In spite of the compla nt made 
by the petitioner lo the Returning Officer and the Assis¬ 
tant Returning Officer, tho petit-oner’s rolling agents were 
not permitted to participate in the polling station and per- 
for (heir duties as polling agents in almost all the rural 
segments, while in the city they were permitted a s stated 
earlier. Thus, it is clear that the Returning Officer and ihe 
Chief Electrol Officer permitted large scale rigging in Dcvana- 
halli and Hoskote taking advantage of the fact that there 
Inul been R segments which would riot be easy to locate. 
After poll as required undei Rule 47 of the Conduct of 
Election Rules the ballot boxes should have been transport¬ 
ed to counting centre and it has not been done so. They 
were diverted to other places contrary to the- mustering and 
demustering list given to the petitioner. The petitioner lodg¬ 
ed a complaint in that regard also to th: Chief Electoral 
Officer and the Returning Officer. After the cotmtir.-g on 
16-6-1991, Form 21E had been written and Form 21C was 
drawn and the same has been intimated as contemplated 
under law (o the Chief Election Commissioner. The same 
differs from the copy supplied to the petitioner and various 
different figures have been given to the media. One figure is 
given to the department of Personnel & Administrative Re¬ 
forms while another to the press. Something else had been 
conveved to the Chief Flection Commissioner and thus the 
Returning Officer has played fraud. The Returning Officer has 
wiled in tiie telex message to the Chief Election Commissioner 
that 8 lakhs odd people have polled while on the date of 
the poll he has furnished the figures stating that 6 lakhs and 
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odd people have voted. The manipulation is apparent and 
mainfest and his lionesty of the Returning Officer is obvious 
and he has done so lo help and aid assist the success of first 
respondent. The figures that were found at the time of count¬ 
ing in the respective table do not reflect in Form 16 Part II. 
There has been discrepancy in Form 16 Part 1 and Form 
16 Part II also which were written at the time of counting. 
Whatever was entered at the time of couning is not reflected 
in the Forms now supplied in respect of five segments. Simi¬ 
lar is the case with three other segments for which copies 
itself have not been furnished on the ground that they are 
nljhe Treasury contrary to Rule 93 of the Conduct of Elec¬ 
tion Rules. 


12.7 It is urged on behalf of the petitioner that the inspec¬ 
tion of documents had not been allowed. Certified copies of 
the taldewise, segmentwiso, roundwise as reflected on the dHtc 
of the 'counting is not furnished to the petitioner in respect of 
any of the segments and all these documents have subsequent¬ 
ly been manoeuvred and manipulated. There is a difference 
of more than two laths votes in the communication sent to 
the Clijef Election Commissioner inasmuch as in the commu¬ 
nication and wireless message sent on 16-6-1991 the valid 
votes polled is shown as 8,32,465 but in the Form 21E fur¬ 
nished to tire petitioner, it is shown as 6,04,604. Thereafter 
the petitioner has set forth the various discrepancies in the 
figures sent to different departments and the information fur¬ 
nished to the parties to which I have already adverted to 
When the petitioner sought for Form 2IF,, the same was not 
furnished. But a manipulated Form 21E was furnished inflat¬ 
ing the figures of the alleged votes secured by the first res¬ 
pondent not only find a place in the newspapers but 
also the same was broadcast through different electronic 
media also. The Returning Officer playtd fmud and manoeuvr¬ 
ed and manipulated the records to suit and assist the first 
respondent to secure more votes which, in fact, he had not 
secured. The petitioner hadl not hecn permitted, until the 
fillihg of the petition, to inspect the original records though 
in law.' she is entitled to do so. The certified copy was supplied 
on 17-6-1991 after much dodging by the Returning Officer 
and he had not furnish some of the forms at all- 


12.8 At the time of counting some of the ballot papers 
numbers were counted in Shivajinagar constituency and the 
same numbers were counted in respect of Shivajinagar and 
Devanahalli constituencies. Similarly, the same serial num¬ 
bers of ballot papers were found in Bharathinagar and Hos- 
kole constituencies. Similar was the case with other consti¬ 
tuencies. It is apparrent that the ballot papers were not gen¬ 
uine and they sought to have been rejected and should not 
have been counted as the same is in violation of Section 100 
fl)(d)(iii) and (ivl read with Section 64 of the Act. Besides this 
infirmity, it is pointed out that there have been excess counting 
in varios polling stations, wh'le there have been shortage in 
many other polling stations, when it was taken up for 
counting.. In respect of three segments, copies have not 
been furnished and the petitioner submits that there have 
b«*n excess counting in certain polling stations set forth in 
paragraph 17 of the petition. In addition, there have been 
excess or shottnge in almost all the segments and the figures 
have been inflated so far as respondcnt-I is concerned at the 
time of tabulation while the same has been reduced in res¬ 
pect of petitioner and second respondent ere coccmedl. A 
few instances thereto are also set forth in the petition to 
which I shall make detailed leference at the appropria’e 
stage. 


12.9 It is submitted that the figures shown in Form 20 arc 
not the real futures and it does not reflect the votes secured 
by the respective candfida'es. They are manipulated to suit 
the declaration made in Form 2IE by the Returning Officer, 
Form 2LC and 2 IE do not bear the same date and the serial 
msmberj of bailo f racers are not continuous from one seg¬ 
ment to another. From 16 Part I ilself has been manipulated 
and adjustments h«ve been made ahd in many caws, its 
aeccuats are irrecrmcilfehle. The voVs secured by each of 
the candidate* at the time of counting arc entered by the 
Counting SuDcrvisors' at the respective tables 
is cot found in Form 16 Part IT. It ha6 been 


manipulated after the declaration of the results. It is evident 
on its fact that inasmuch as Form 16 Part IT are now wri‘- 
<en in separate page and they are not the one that were 
prepared on the date of counting. The entire counting is in 
contravention of Rules 51, 53, 54, 54A. 55, 56, 60 and 64 

of tire Conduct of Election Rules and the entire election 
has got to be set at nought and in (he alternative, baHot 
papers have to be recounted. 


12.10 It is alleged! that, al the time of tabulation the votes 
secured by the second respondent have also been inflated in 
many cases and hence she submits that first respondent has 
committed and taken the assistance under Section 123(7) of 
the Act of Government officials and has committed coriupt 
practice and the entire election process which has culminated 
m favour of first respondent is a fraud and the election 
deserves to be set aside. It is alleged thai the Returning 
Officer had not furnwhedi the number of tendered votes as 
required in Form 21E properly and it is only stated to be 
Nil while there are tendered voters. The petitioner further 
states that none of the documents tally with one another so 
for as Form 16 Parts I and IT are concerned or between 
Form 16 Part II and) Form 20 r-.r Form 20 with Form 2tE 
or with any other records either in respect of ballot papers 
reg'ster or voting statistics. The Chief Election Commissioner 
has deliberately refused to see the petitioner and to receive 
the representation even when he was at Bangalore and he 
failed to take action, on the representation given and his 
silence amounts to siding with the party in power, Similarly, 
the Chief Electoral Officer has been a silent spectator for 
all the events that took place andl has failed to give suitable 
diicction to the Reaming Officer. On the other hand, he 
actively participated in getting the ballot papers printed in 
excess and distributing the same cabling the 1st respodenl 
to rig and exchange the ballot papers afterwards. The aver¬ 
ments madfc as to the arrangements made in the counting 
hall are reheraled and claims that the same has been 
haphazardly done so that the counting agent* and the elec¬ 
tion agents would not be able to make out the rigging and 
other irregularities. It is sta'ed that the petitioner is not in a 
position to give serial number of the ballot papers where dis¬ 
crepancies have been found and that there arc discrcpencies 
even in the rejected bullet papers and there is a difference 
of about 3000 votes in the telex message and in Form 21A. 

12.11 In reply, in Election Petition 2 of 1991, the first 
respondent denies the allegation of rigging in any manner 
either bv himself or in collusion with the Returning Officer 
or the Chief Election Officer as alleged in the petition. The 
first respondent also alleges that the allegations made in 1 he 
petition do not constitute corrupt practice within the meaning 
of Section 123(7) of the Act inasmuch as all the necessary in¬ 
gredients thereto have been complied with. The stand 0# the 
respondent is that there have been certain discrepancies m the 
voting results declared by the Returning Officer inasmuch as 
there was some mistake in respect of Shanthinnagar costitnency 
and when that was^set right the other figures tally with the 
voting statistics available earlier and in all oher constituencies, 
though there have been some discrepancies in the figures re¬ 
conciled. thev are not of such magnitude as to materially affect 
the result of the petitioner. They deny that they had In any 
manner got printed excess ballot papers. The allegation that the 
first respondent got printed, in collusion either with the Re¬ 
turning Officer or the Chief Electoral Officer, or with the 
Director of Printiing & Stationery or all of them or with any 
of them, is denied. Their stand in regard to the counting agents 
being allowed or not being allowed or the polling agents being 
allowed or not being allowed is not of any materinl In vfew 
of Section 51 of the Act unless the rroeeW of counting and 
nollrne is shown to be in contravention of the. Rules. The 
respondents’ case being one of denial and also an attack 
on the nature of the pleadings, it becomes necessary first to 
exnm ; ne as to whether the pleadings made in (his case are 
sufficient to allege that first respondent had obtained assis¬ 
tance of th e Gazetted Officers in furtherance of the pros¬ 
pects of his election. 

13 Tire law on the matter K laid down >n Hardwsri tnl's 
case fsunra) ns follows : Section T23(7) of the Act consists 
of several pans and indicates' different heads of corrupt 
practice. 
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fi) First, the oWerming by-a candidate or his agent or 
by any Carter person-ocy assistance (Other than the 
grvijjg of vote) for the fuSherence at tjje prospects 
of that candidate’s election,, from any (person, in the 
service' of the Govemmenf as 'referred to in the 
Act. 

(ii) Second, the .procuring by a 'candkLite or his agent 

or by any other pesstw with the consent of the 
returned candidate and assistance (other than the 
giving of the vote) for the furtherance of the pros¬ 
pects of that candidate’s ejection. 

(iii) Third, the abetting by a candidaie or his agent or 

by any other person wah the consent of the candi¬ 
date or his election agent any assistance (other 
than the giving of vote) for live furtherance, of 
the prospects of that' Candidate’s election. 

(iV) fourth, me attempting to ootarn or procure oy a 
candidate or his agent, or by any other person with 
the consent of a candidate or his election agent 
any assistance for:the furtherance of the prospects of 
that candidates election. 

The assistance that ig forbidden or prohibited by the statute 
is any assistance other -than the giving of vote. The four 
heads of corrupt practices arc * 

(a) Obtaining; 

<b) Procuring; 

(c) Abetting", and 
fd) Attempting 

the ’'assistance in ftnffheranee of ones election prospects. 
The material facts Covered in such a case are as to whether 
the candidate obtained or procured or abetted or attempted 
to obtain or procufe any -.assistance -other than the .giving 
of vote. If that is so, what ig, to be seen in the present 
case is whether such averments have been made. The peti¬ 
tioner in both these cases have alleged various departures 
from law in (fee matter of conduct of election by the Re- 
turotg Officer and' the Chief Electoral Off-etr. Whether that 
is so or not is another matter. .Whether by reason of not 
following law or committing any illegality in . the process 
of conducting an election merely by itself would constitute 
giving assistance to a candidate or not arises for considera¬ 
tion. What ig prohibited under the law is procuring or 
obtaining of assistace by the,,candidate or on his behalf, 
such .assistance. It is alleged that at the behest of first 
respondent* certain illegal eyents haye been committed by the 
respondents. Rut unless a' conspiracy is alleged between ifie 
first respondent'and concerned officers It is difficolt to . accept 
the. theory set out by' Uhe- petitioners iufctrthey bare -done 
so with the object..-of givinfi assistance 'to first respondent. 
It is not. the case of the peutibners that' there has been any 
such conspiracy between first respondet and the Chief Flec- 
toral Officer >ot the Retumisg Officer. No averments to 
t hat effect -have feeetr made in the peRton** The / next ones 
tion that:/alls for consideration is, when an election ,is 
attacked oa corrupt,practice fallipg.wifhity the meaning of 
Section 1?3(3), the banner in which the assistance was 
sought for or obtained will have to be rpelt out. In the 
present case, except alleging that various illegalities have 
been committed fey the officers concerned, to further aver- 
rwnftfnre made fey the be*Sfe»ners. Whether- the?e averments 
taken by themselves ■woutdifee sufficient to constitute corrupt 
practise or no'.'would be doubtful. But, I would presume for 
the., purpose of this case that they are set out and pleaded 
in the averments. ' Evert'*6?: even assuming for a 'moment 
that illegalities had b->en committed bv the concerned officers, 
the.; miostio-' that arise*. Sor censtderafeon is -whether there 
has been, eay- Jink or .nexus, between ijhe first resoodent and 
the concerned officers, Unless such nexus is pleaded or 
established between .first respondent and eoncerend officers, 
the cate of the petitionersThatfirtst respondent had obtained 
sneh assktance ft on the Returning Officer or the Chief 
Electoral Officer -.cannot be infened. Tile tystitioners do not. 
state in the petition as- to why there is any xpecail affection 
-o (»' p« the Returinng Officer or toe Chief Electoral Offi¬ 
cer is concerned with that of first respondent. Th ! s fact 
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should have been pleaded. The question that looms large 
is what was that special kind of relationship between, them 
in order to favour him? The only evidence led before this 
Court is that there is no Zilla Parishad »9 far as the Urban 
district is coneoreed and" the Depu'y CommisKoner. who is 
also the Retunting Officer,-happens to be the- Chairman of 
sueh Council and the concerned MPs would also be the mem¬ 
bers of the Council. That by- rtseif cannot establish any 
nexus betwsen the Returning officer and tire ftfirs respon¬ 
dent. In the case of the Chief Electoral Officer no such 
evidence is adduced at all. It is not the case of the peti¬ 
tioners that these officers had served under the first respon¬ 
dent in one capacity or the other nor it is their case that 
the Re luring Officer had been .the chosen one who had 
always been the Returning Officer so far as the first res¬ 
pondent is- concerned in all the elections or in some Dr the! 
elections. Nm,material in this regard is forthcoming. Un¬ 
less that kind of slink is established as staled by me earlier, 
it is difficult to accept the theory put forth by the petitioners 
that, in order to assist the first respond eat 

certain acts have been done by the Returning 
Officer and the Chief Electoral Officer. It is sought 
U) fee contended that, on account of the defence taken by 
the first respondent in the course of these proceedings, it 
must be held that first respondent is trying^ to shield the 
said officers ami thereby we can ihfer such a nexus between 
the- Returning -officer and the first >respondent/sI am afraid 
this « stretching the matter too far. When the- first respon¬ 
dent wants to defend his election, he has got 

to ‘point out that the action taken by the Officers is right 
and also contend that even-if they are wrong,‘the same would 
not affect the result of the election one way or the other. 
If such a defence is taken, -mere defence cannot fee charac¬ 
terised as shielding the officers and thereby draw an infer¬ 
ence that there is close nexus between respondent-l and.-the 
Reluming Officer so as to amount their acts as rendering 
assistance to respondent-1, in terms of Section 123(7) of the 
Act. The case erf the petitioners put forth in that regard is 
not,, at all worthy of credence because no witness comes for¬ 
ward to say as to what that close link between first respon¬ 
dent and the concerned officers js. Further, if, ii sought to be 
contendtd that there are 132 lapses on the part of the offi¬ 
cers concerned in the matter of conduct of election a^d 
therefore I should draw an inference that-’the Returning 
Officer could not have committed such ffiegaJitfcs brtt for 
the fact that he wanted to favour the first respondent. All 
the lapses-pointed out cannot be attribnfed-ffo the Returning 
Officer alone. There are several other officers working under 
him who mav have been responsible for many of the acts. 
The petitioners do not allege that the Returning Officer had 
instructed the said officers to act in a particular way to 
favour the first respondent. 


14. The allegations made in the petitions do not indicate 
that ufinrt respondent directly secured tlfiS .assistance of the 
Returning Officer or the Chief Electoral r Officer, Whitt is 
alleged in the petitions is that, in the circumstances of tfit 
case, an inference has to fee drawn that -the officers concern¬ 
ed roust have acted in the manner referred 1 to earlier only to 
to help the first respondent. There is no direct evidence 
available as to complicity of officers. No nexus is alleged 
or established by the petitioners between first respondent 
and the officers referred to above. Therefore, if the peti¬ 
tioners want to relw upon the circumstantial evidence, the 
charge being one of corrupt practice arising under Section 
123(7) of the Act,-it must fee of such nature which coosti- 
tutes a romplere sentience of circumstances leading to the 
one and only inference that*ifirst < respondent has obtained 
♦he assistance of the officers concerned. But if it'is consis¬ 
tent with anv other hypothesis that such assistance may not 
have been obtained, it « difficult to accent that first res¬ 
pondent has obtained suuh services. In the chain of cir- 
eurnstances the link between first respondent and the officers 
being absent and the illegalities or irregularities committed 
bv the officers concerned even if true could give rise lo only 
a -suspicion that: the officers may have done so only to 
assist or aid: first respondent, but suspicion is no proof. Such 
an inference k not. ineorwistent with they having dene* so .for 
oibe- reasons othir than assisting respondenW. JJence If 
would nfet fee safe to'draw an inference that-such assistance 
has been rendered to first respondent or is it-established fee- 
-'on-t nU reasonably draibr.Trt the oircnmstnnces. I cannotfeot 
hold that petitioners have npl, established that first respondent 
hrtd obtained or uroenfeif me assfetartce of the Gazetted 
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officers in fiuThei.incc of the pmspccis of hi* election. 

15. Issue No. 1 in Election Petition 6 of 1991 : 

The office has raised an objection that Election Petition 
ft ot 1 yy 1 is not tiled within 45 days from the date of the 
declaration of res tits of the election. According to the office, 
the results ol Jhe election were declared on 16th June, 1991 
and this petition has been filed on 31st July, 1991. Inasmuch 
as under Section 81 of the Act petition has to be tiled 
within 45 days from the date of declaration of election, 
this petition Is barred by limitation. 

, 15.1 In Krishna Ballabh Prasad Singh vs. Sub-Divisional 
Officer, Hilsa-cum-Retuming Officer & Others (AIR 1985 SC 
174ft) the Supreme Court explained the scope of Sections 66 
and 169 of the Act and Rule 66 of the Conduct of Election 
Rules, Form 22 and Form 21C. The Court held that the 
announcement by the Returning Officer that the petitioner 
had been elected has no legal status because the declaration 
in Form 21C had not yet been drawn up. Even the grant of 
the certificate of election in Form 22 to the petitioner can 
not be of any avail because Rule 66 contemplates the grant 
of such certificate only after the candidate has been declared 
elected under Section 66 of the Act which refers us back to 
Rule (?4 and therefore to Form 21C. The provisions of law 
have to be read in that matter. In the present case, the de¬ 
claration of election was made only on 17th June, 1991 as 
made clear In the documents produced before the Court. In 
that view of the matter, 1 do not think there is any subs¬ 
tance in the office objections, Office objections will have to 
be over ruled and tilts Issue will have to be answered stating 
that the petition filed is in time. 

16. Expenditure.—The petitioners in (he (wo petitions have 
raised pleadings to the effect that respondent-1 had incurred 
or authorised expenditure in contravention of Section 77 of 
the Act as alleged iif paragraphs 8 and 9 in Election Petition 
6 of 1991 and in paragraphs 21 to 27 in Election Petition 2 
of 1991. The petitioner in Election Petition 2 of 1991 raises 
the following pleas in that regard. 

That the first respondent has incurred or authorised the 
incurring of expenditure in contravention of Section 77 of 
the Act and far in excess of the maximum prescribed under 
Rule 90 of the Rules. It is stated that flic first respondent 
had published advertisements in all the National dailies in 
Kannada, English, Urdu and Tamil appealing the voters to 
vote in his favour under his signature. The advertisement 
charges in respect of such advertisements alone would far 
exceed the ceiling limit of Rs. 1,50,000. A list of some such 
advertisements are set forth in Schedule - F’ to the petition; 
that respondent-1 had not included in his return ot election 
expenses the cost of these advertisements. It is alleged that 
at the foot of advertisement it was inserted ns “issued by 
the General Secretary, Karnataka Pardesh Congress Com- 
miltecd), Bangalore" and though it is stated to have been 
issued by the political party to which the first respondent 
belongs, actually and in fact the expenditure in incurred bv 
the first respondent in furtherance of the prospects of his 
election. The insertion at the foot of the advertisement as 
aforesaid is made falsely to bring it within the Explanation I 
of Section 77 of the Act. As a matter of fact, the political 
party has incurred that expenditure towards advertisement 
charges listed in Schedule ‘F\ even though it is alleged to 
have been issued by the political party. The Flection of the 
first respondent is liable to be set aside on the ground of 
incurring or authorising incurring expenditure in contraven¬ 
tion of Section 77 of the Act. 

16.1 The plea in this regard is met by the first respondent 
in the written statement as follows: 

The averment is denied that he had incurred or 
authorised incurring of expend hi t i n -xecss of the 
maximum prescribed under Rule 90 and that he had 
piiblshed advertisements in the National Dailies in 
Kannada, English, Urdu and Tamil appealing to the 
voters to vote in his favour under his signature, is 
false and the same is denied. Each one of the allega¬ 
tions in relation to the payment of advertisement 


charges by rcspondcnt-1 is denied. The allegation 
that an insertion at the foot of the advertisement is 
falsely made to bring it within Explanation 1 to Sec¬ 
tion 77 of the Act is denied as false. The contention 
that the charges incurred in respect of the advertise¬ 
ments has been incurred by himself and not by the 
political party is also denied. The first respondent 
wonders as to the basis upon which the petitioner has 
made these assertions contraiy to the statement ap¬ 
pearing in the foot of the advertisement. The adver¬ 
tisements described in Schedule l F’ have not been 
issued by him and he has not incurred any expenses 
in getting those advertisements published. He also 
submits that in order to constitute a corrupt practice 
under Section 123 (6) of the Act the petitioner has 
to plead that this respondent has either incurred or 
authorised incurring expenditure in contravention of 
Section 77 of the Act. Except furnishing a list of ad¬ 
vertisements alleged to have been issued by respon¬ 
dent-1 and making an estimate of the probable cost 
of such advertisement, the petitioner has not pleaded 
the actual amount incurred by respondent No. ]. In 
the absence of such a plea, the said averments are 
bereft of material particulars such as dates on which 
the payment had been made, whether such payment 
had been made by cash or cheque etc. Hence the 
averments made in paragraph 21 are not i.i confor¬ 
mity with Section 83 of the Act. The first respondent 
also has passed a left-handed compliment to the peti¬ 
tioner that by making clever averments the petitioner 
cannot escape the burden of establishing that the first 
respondent has contravened the provisions of the 
Act in the matter of incurring election expendtture. 

16.2 The gist of the charge under Section 123(6) 
is incurring or authorising expenses in contravention 
of Section 77 of the Act. There are innumerable de¬ 
cisions on the point to show that mere contravention 
of sub-sect ! ons (1) and (2) of Section 77 does not 
constitute a corrupt practice. It consists in contraven¬ 
tion of sub-section (3) only. This position is made 
clear by the Supreme Court in SH1V-CHARAN 
STNGH-vs-MAHARAJ KUMAR SRT BRUENDRA 
RAF (1976) 1 SCR 416; DALCHAND .TATN-vs- 
NARAYAN SHANKER TRIVEDI (41 ELR 163 
SC); GHAST RAM MAJHT-vs-ONKAR SINGH 
(AIR 1968 SC 1191); KHADER SHFRIEF-vs- 
ARDUE GAROOR SAHIB (30 EFR 401); 
DWARKA PRASAD-vs-KAMAL NARAYAN (ATR 
1970 SC 14773 and of this Court in SANGAPPA-vs- 
SHIVAMURTHY (23 ELR 51) (Division Bench). 

The Courts are unanimous in holding that con¬ 
travention of Section 77(1) and (2) does not amount 
to a corrupt practice and contravention of sub-sect’on 
(3) as regards the maximum amount of, expenditure 
onlv amounts to a corrupt practice under Section 77 
of the Act. The reason for holding so is that the ex¬ 
pression “authorising or incurring” in sub-section (6) 
of SecFon 123 when considered in the light of previ¬ 
ous law- relating to election expenses narrows down 
the scone of the wide language used therein and that 
mere non-maintenance of account books or entries 
thereto will not result in contravention thereof. Jn 
ense of non-fifing of accounts before the Flection 
Conmvssion or non-maintenance of accounts all that 
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would happen is other consequences will follow. But 
the gist of. the charge under section 123(6) incurring 
or authorising of expenditure beyond the limit pres¬ 
et bed under Section 77 would be attracted only 
when Section 77(3) is contravened. Therefore, the 
pleadings raised in the petition by the petitioner that 
respondent-! has incurred expenditure in respect of 
certain advertisements and those advertisements are 
detailed therein and he gives his reasonable estimate 
of incurring expenses towards such advertisement, 
cannot be sa : d to be wanting in or deficient plea. 
But the real question for consideration in this case 
is whether respondent-1 has incurred or authorised 
incurring expenditure in this behalf. 


pose of Section 123(6). In the present case, there is 
no averment as to non-inclusion of any item of ex¬ 
penditure or incorrect maintenance of accounts by 
respondent-1 which amounts to violation of the pro- 
vis ons of the Act or Rules thereby materially affect¬ 
ing the result of the election. Therefore, it is unneces¬ 
sary to examine that aspect of the matter. 

In order to substantiate the contention that res¬ 
pondent-1 has incurred expenditure, the petitioners 
have examined themselves and certain witnesses who 
are incharge of the respect've newspaper establish¬ 
ments. The petitioner in Election PetiEon 2 of 1991 
states in his deposition as follows : 


16.3 The learned counsel for the petitioner appear¬ 
ing in Election Petit'on 6 of 1991 relying upon the 
decision of this Court in T. M. CHANDRASHEKAR- 
Vs. L. R. SHIVARAME GOWDA (1LR 1992 KAR 
444) contended that maintenance of accounts and 
expenditure incurred or authorised to incur expendi¬ 
ture should not be made a mockery, but a vi'al fabric 
of election process and that indeed is the sp rit of 
Section 77(1) and (2) of the Act, and consequently, 
th's-Court should hold that the same amounts to in¬ 
curring or authorising expenditure in contravent'on 
of Section 77. 

In that decision, that Court was considering the 
question relating to incurring of expenditure by a 
person and .that expenditure was said to have been 
incurred by him and having incurred that expend'- 
ture the same having not been included in the ac¬ 
counts. Tt was sought to be contended that the sa d 
cantravenEon would attract Section 123(6) as well. 
Therefore, the question to be answered is whether 
respondent-1 has incurred the expenditure in that re¬ 
gard to make applicable the decision aforesaid to the 
facts .of this case. Apart from that, I must make it 
clear .that h the sa*d decision the learned Judge in 
arriving at the conclusion of the mutual effect of 
Section 77 and Section 123(6), has not taken note 
of the decision of the Supreme Court and the Divi¬ 
sion Bench ruling of this Court referred f o earlier. 
Therefore, I do not think, this decision can be stated 
to be an authority for the proposiEon that a tv contra¬ 
vention of Section 77 would amount to vioD r 'on of 
Section 123(6) of the Act and no such violation nnuH 
be confined only to Section 77(3) of the Act. When 
a decision is rendered without reference to <he deci¬ 
sion of this Court bv a Division Bench o" the Sunrme 
Couri, the same cannot have any effect as a prece¬ 
dent. 

The learned Judge had decided this case Proceed- 
ing on the basis that non-compliance w'th the provi¬ 
sions of the Act and the Rules made thereunder is a 
ground to declare vo ; d the election of a r-'fnre,-i 
candidate, but ‘be condition thereto is tha* s”ch non- 
compliance with the provisions thereto must have le- 
sulted in materially affecting the election, [t R mlv 
in that event the election midd be vo ! d under Sec- 
Eon lOOfl) fdl (iv) of the Act. Non-maintenance of 
accounts or defective, accounts may be in some cases 
treated as non-compliance of the Act o~ the Rules, 
but that would constitute a corrupt practice for pur- 
2817 GI|93—3 


“That the advertisements have been inserted on 
behalf of the first respondent in several newspapers 
referred to earlier; that there we C advertisements 
published in different newspapers, some of them 
were in general terms and some of them contained 
the advertisements appealing for votes to be cast to 
the party as such; in cerain others, specific request 
for votes in favour of respondent-1 was made; some 
of those advertisements also contain a statement 
made by first respondent with a facs'mile of his sig¬ 
nature”; and therefore sought to contend that there 
are two oatterns of advertisements, one which really 
p-oiected the views of the party and the other was 
nurely for the advancement of election prospects of 
the first respondent. The latter category of advertise¬ 
ments must be held to have been issued by the first 
respondent himself and expenses in resoect thereto 
has also been incurred bv him and the pol'tical nartv 
could not have incurred on behalf of au individual 
candidate belonging to the partv and it would be 
clear abuse of the provisions of ExplanaEon I to Sec¬ 
tion 77 of the Act if interpreted in strict terms. 

Before appreciating the pleadings in th : s regard, 
it would be necessary to know the law’ on th - ’s aspect. 

In Dr. P. NALLA THAMPY TERAH vs. UNION 
OF INDIA & OTHERS (AIR 1985 SC 1133) the 
constitutional valdity of Explanation I to Sec'ion 77 
of the Act was called in question. The Supreme 
Court examined the entire gamut of Section 77 and 
the Explanation thereto and held that the amend¬ 
ment has been introduced to the Act in the wake of 
the decision of the Supreme Court in KANWARLAL 
GUPTA vs. AMAR NATH CHAWLA (AIR 1975 
SC 3081. The Supreme Court while upholding the 
constitutional validity thereof explained the scope of 
ExplanaEon I that : 

“If an expenditure which purports to have been 
incurred, for example, bv a political party, 
has in fact been incurred by the cand : date 
or his election agent, Explanation I will not 
be attracted. It is only if the expenditure 
is in fact incurred or authorised bv a politi¬ 
cal party or any other association or body 
of persons, or by an individual (other than 
the candidate or his election agent) that 
the Explanation would come into play. 
The. cand’date cannot place his own funds 
in the power or possession of a political 
party, or a trade union or some other per- 
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son and plead for the protection of Expla¬ 
nation I, The reason is that, in such a case, 
the incurring of the expenditure by those 
others, is a mere facade. la truth and sub¬ 
stance, the expenditure is incurred by the 
enrdidate himself because, the money is h's 
Wlint matters for the purpose of Explana¬ 
tion T is not whose hand it is that spends 
the money. The essence of the matter is, 
whose money it is. It is only if the money 
expended by a political party, for example, 
is not laid at, its disposal by the 
candidate or his election agent that Ex¬ 
planation I would apply. In other words, it 
must be drown, in order ffia 7 Explanation 1 
may apply, that the source of the expendi¬ 
ture incurred was not the candidate or his 
election agent”. 

It is significant to notice as to how the Supreme Court 
understood the language of this provision ; 

“It says through Explanation I that persons 
other than the candidate or his election 
agent may. on their own. release 'heir purse 
strings and never tie them again”. 

While I am on this point, it is also necessary to 
notice what is stated by the Supreme Court in 
SMT TNDTRA NEHRU GANDHI Vs. SHRI RAJ 
NARA1N fAIR 1975 SC 2299) explaining scope 
of Section 77 and Explanation thereto. The Supreme 
Court stated that : 

“authorisation in this regard means acceptance 
of the responsibility and such authorisation 
must precede the expenditure. Authorisa¬ 
tion would mean reimbursement by the 
candidate or election agent of the person 
who has been authorised bv the candidate 
or by the election agent of the candidate to 
spend or incur expenditure. Tn order to 
constitute authorisation, the effect must be 
lhat the authority must carry with it the 
ayah's of reimbursement, and the test of 
authorisation would naturally be the creation 
of a liability to reimburse whoever spends 
the money and not necessarily the provi¬ 
sion of money before hand by she candidate 
on whose behalf it is spent. Nevertheless, 
the authorisation has to be set up and 
proved.” 

It is further elaborated that voluntary expenditure bv 
firiends, relations or sympathisers and expenditure : n 
curred bv a candidate’s party, without any request or 
authorisation by die candidate, can never be deemi-d 
to be expenditure by a candidate himself. The law 
requires proof of circumstances from which at least 
implied authorisation can be inferred and it is not 
pwmnh that '.w-,' luFontaw nermed or ovpcnd' , u r e 
was incurred whhirt the knowledge nf tJv eanrlidrffr. 

In the light of these two decisions of the Supreme 
Gourt, I may now examine the material on record. 
The witnesses who renresenf the ch’ffcrent newspanm 
establishments have categorically stated that expendi¬ 
ture has been raid tn advertising agrnc 'w on behalf of 
the political party. 


16.4 PW-19 is one Syed Iqbal Ahiued. He states 
that he is the person incharge of the Advertisement in 
the office of ‘Daily Salar\ Urdu daily, and the said 
newspapers is run by a Trust, During the last Parlia¬ 
mentary elections held in 1991, advertisements were 
inserted on behalf of the party and the candidates. He 
refers to Ex. P. 55 and the bill raised in Ex. P. 83 
in relation thereto. Thereafter, he refers to Ex. P.84 
which pertains to another advertisement at Ex. P. 
57(a). These advertisements are said to have been 
inserted by one Mohammed Obedulla Sheriff. He 
refers to another advertisement at Ex. P. 58(1) and 
states that the same has been inserted by Empeegce 
Advertisers. He also states another advertisement at 
Ex. P. 59(a) and the bill at Ex. P. 86 which 
is inserted by Mohammed Obedulla Sheriff. 
He states lhat they have collected the adver¬ 
tising charges from Ralcshcenda Publications. The 
bill at Ex. P. 60 pertains to advertisement at Ex. 
P. 59(b) which is inserted by the General Secretary 
of the KPCC(l). He refers to Ex. P. 59(c) which is 
an advertisement issued by K. Rehaman Khan and 
General Secretary, KPCC(I). He refers to Ex. P. 
59(d) another advertisement inserted by A1CC(I) 
and the payment is made by Clarion Advertising 
Agency. He refers to the ledgers maintained in that 
regard and produced the same before the Court. In 
all these advertisements, the charges arc paid cither 
bv Emocegce Advertisers, Rakshcendn Publications 
or Clarion Advertising Agency or Stimulus Communi¬ 
cations. In the advertisements themselves it is stated 
that the advertisemens were made on behalf of one 
or the other functionary of the Congress party. When 
the advertisements themselves disclose that they have 
been made on behalf of a particular party by one ct 
the other functionary and bills have been paid on their 
behalf and the Account books produced before the 
Court also disclose the same, T do not th'nk this 
Court could draw an inference that ncvorTtelcss 
the amount should have been paid by rcspondcnt-1, 
even in the absence of any material to the contrary. 
The petitioner has not placed before the Court any 
material to show that expenditure has been incurred 
or ieMjondcnt-I in order to brine it within the scone 
of certain observations made in NALLA THAMPY’s 
case, except stating that though these advertisements 
have been made at the Instance of the office bearers 
mentioned in those advertisements, expenditure has 
been incurred by rcspondent-1. 

16,5 It was asserted on behalf of the petitioners 
that respondcnt-1 should have examined the Trea¬ 
surer or Secretary of the KPCC(l) or AJCC(I) to 
establish that expenditure has been incurred by them 
and no* by respondent-!. Biff, i’ is the nefilionet ' 
own case that advertisements have been inserted in 
the name of KPCC(I) or AICC(I) and respondent-1 
Iv s neurred the expenses. If the case of the t>e i- 
imnrrs is tha* expenses had been incurred by rrsnoiv 
rien'-T. material should be forthcoming thereto. Wlint 
is apparent is sought to be displaced by something not 
Hared before the '"Yturt. It becomes difficult to P n CHT>‘ 
the case set up bv the petitioners. Moreover, if the 
petitioners wanted to establish that the expenditure 
had not been incurred by Congress (l) party, as 
eon'ended, thov should Inve fnr'lwr examin ’d the 
witnesses to elicit as to who have been given the ad¬ 
vertisements to the resuective newspapers because 
Em bills in that regard have been ra sed in the name 
of the Advertisers and payments have, been made by 
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the Advertisers on behalf of their clients. Unless the 
Advertisers themselves had been examined and mate¬ 
rial had been placed before the Court to show that 
although ostensibly expenditure is incurred by the 
party or advertisement has been released on behalf of 
the party, respondent-! himself has incurred the 
expenses, it is difficult to accept the case of the peti¬ 
tioners. Hence, in the present case, there is paucity 
of material in this regard. Moreover, the Explanation 
to Section 77 does not stop with the political party 
to take it out of the net of the expenditure of a candi¬ 
date, but also extends to the expenditure incurred 
by a body of individuals or associations or other per¬ 
sons as well. As stated by the Supreme Court, unless 
it is shown as to whose expenditure it is and the 
persons other than the candidate or his election agent 
have incurred expenditure and on their own have 
released their purse strings and never tied them again, 
the question of fastening that liablility to respondent-1 
does not arise. Therefore, the petitioners have mise¬ 
rably failed in this regard to establish that respon¬ 
dent-1 has incurred the expenditure. 

16.6 The state of affairs in respect of other ad¬ 
vertisements is no better. PW-24 is one G. Arvind 
who is working in the Advertisement department in 
‘Times of India’ newspaper. He speaks to certain ad¬ 
vertisements inserted in ‘Times of India’ newspaper 
and there is an insertion of the advertisement issued 
by the General Secretary, KPCC(I) and the order 
was placed by Stimulus Communicat ons which makes 
a reference to KPCC(I) as their clients and he ad¬ 
mits that the said advertisement was issued by 
KPCC(I) through Stimulus Communications Ad¬ 
vertising Agency, in the course of cross-examination. 
In the circumstances, and for the very reasons stated 
earlier with reference to ‘Daily Salar’, I do not think 
the evidence of this witness will help the case of the 
petitioners in any manner. 

Sri Gururaja Rao PW-25 speaks to the advertise¬ 
ments made in ‘Samyukta Karnataka’. He admits 
that the matter was furnished by Stimulus Commu¬ 
nications Advertising Agency and that it was done 
so on behalf of the General Secretary, KPCC(I), 
Bangalore, in terms of the release order issued to 
them. The amount had been received from Stimulus 
Advertising Agency. In the circumstances, the evi¬ 
dence tendered by this witness would not establish 
that respondent-1 had incurred expenditure in regard 
to the advertisements made in ‘Samyukta Karnataka’. 

One Janardhanan who is working in the Accounts 
department of the ‘Indian Express’ refers to certain 
advertisements at Ex. P. 45 to P. 49. He states that 
advertisements in Ex. P. 45 to P. 49 were published 
at the instance of Stimulus Communications, which is 
an advertising agency. He refers to certain other ad¬ 
vertisements and states that in one of the advertise¬ 
ments, in the matter sent to them, the name of first 
respondent was mentioned which is an appeal made 
to the citizens by first respondent and the headline and 
the whole format was supplied by the advertising 
agency. The bill had been raised against the Adver¬ 
tising agency. He states that there was no communi¬ 
cation directly from KPCC(I) or AICC(I), but only 
through Advertising agency such advertisements were 


made. He has admitted in the course of cross-exami¬ 
nation that whenever advertisements are issued 
through Advertising Agencies or Services, clients do 
not directly communicate with them. Again, this evi¬ 
dence does not carry the case of the petitioner any 
further as stated earlier. 

Sri Narayana Rao, PW-28, working as Advertise¬ 
ment Manager in the Printers (Mysore) Limited, 
proprietors of the publications ‘Deccan Herald’, 
‘Prajavani’ and certain others, has spoken to the ad¬ 
vertisements inserted in the newspaper at Exs. P. 51 
to P. 54 and states that those advertisements were 
published at the instance of M|s. Stimulus Communi¬ 
cations Private Limited, an Advertising agency. The 
entire matter, layout and get up had been furnished by 
the said advertising agency and in fact the place 
where the same should be published was also deter¬ 
mined by the agency and the relevant release orders 
were produced before this Court at Exs. D-6, D-7, 
D-8 and D-9 and the bills in relation to the said ad¬ 
vertisements were paid by the Advertising ageney 
thereto. In the course of cross-examinafion, it is ad¬ 
mitted by the said witness that in the release orders 
the Advertising agency referred to have stated the 
name of their client as KPCC(I), Bangalore. 

Similar is the evidence of one K. Balaji, who is 
working in ‘The Hindu’ newspaper at Bangalore. He 
states that certain advertisements issued by the Gene¬ 
ral Secretary of AICC, New Delhi, was done through 
their Advertising Agency M|s. Clarion Advertisers. 

In the face of this material on record it must bo 
held that the advertisements said to have been issued 
on behalf o frespondent-1 and expenditure incurred 
thereto is by respondent-1, is not established. 

Apart from examination of witnesses in relation to 
the advertisements in ‘Times of India’, ‘Indian Ex¬ 
press’ group of papers and Printers (Mysore) Ltd., 
‘Daily Salar’ and ‘Dinasudar’, no witness has been 
examined in relation to the advertisement made on 
14-6-1991 and no material is forthcoming on record 
to indicate that respondent-1 has incurred the expen¬ 
diture in relation to the advertisement made in the 
Bangalore Eveninger newspaper on 14-6-1991. 

17. Peitioner in Election Petition 2 of 1991 has 
sought to include in addition to the cost of advertise¬ 
ment, the following items of expenditure : 


1. Cost of wall-posters 

Rs. 1,00,C00 

2. Urdu, Kannada, Tamil and English 

Rs. 2,00/00 

booklets highlighting the achievements 


of first respondent. 


3. Cost of erecting cutouts 

Rs. 1,00,000 

4. Cost of painting walls 

Rs. i,oo.tr o 

5. Cost of erecting hoardings 

Rs. 1,00,000 

6 . Mass feeding in nine centres listed in 


schedule TV 

Rs. 90,0 0 

7. Cost of Advertisement charges listed in 

Rs. 2,73,605 

schedule ‘F 1 



The pleadings in relation thereto are that the first res¬ 
pondent had himself got printed lakhs of posters in 
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multi-colours w th his portrait appealing to the voters 
to cast the votes in his favour incurring the expen¬ 
diture in furtherance of prospect of his election. The 
cost of printing such posters on a modest estimate 
would bo not less than a rupee per copy. Such posters 
were found throughout the constituency and the 
minimum number of such posters would not be less 
than a lakh of rupees and cost of printing such pos¬ 
ters alone will not be less than a lakh of rupees. 
This expenditure incurred on the printing and publi¬ 
cation o fsuch wall posters has not been included in 
the election expenses submitted by the first respon¬ 
dent and the insertion at the foot of the posters to 
the effect it is published by the political party to 
which the first respondent belongs is false, As a 
matter of fact, the first respondent has published and 
paid for the posters and the political party has not 
incurred that expenditure. 

The evidence in support of these pleadings is oral, 
except for two documents produced before this Court 
at Exs. P. 6 and P. 7. Petitioner has also produced 
two wall posters one in Urdu and the other in Kan¬ 
nada. In respect o fthe wall posters, it is set out un¬ 
derneath thereto that the same is published by 
Bangalore Rural District Congress Committee(I) 
and printed by Abhimani Prakashna. PW-21 T.T. 
Kasturi, who is stated to be the Manager of ‘Abhi- 
mani Prakashana' states that he nad experience in 
printing posters of the nature at Ex. P-7 and he had 
done such work even in the last Parliamentary elec¬ 
tions held in 1991 and Ex. P-7 is a single crown size 
poster measuring 20X30 inches. The matter thereto 
was supplied by Gramantara Zilla Congress Sumithi 
end on their behalf Sri Obedulla Sheriff supplied the 
matter. In his press, blocks were prepared for the 
purpose of printing the said poster. It was printed on 
white printing paper. For purpose of printing one such 
poster, the cost would be alxiut one rupee. The bill 
was also presented to Gramantra Zilla Congress 
Samithi on whose behalf Sri Obedulla Sheriff paid the 
bill. However, no records were available with him at 
the time of tendering evidence. He further states that 
there were riots in connection with the Cauvery Water 
dispute and the records including the bill stated 
above were destroyed and he had lodged a police 
complaint in which there is reference to loss of ac¬ 
count books and other records. 

In the examination-in-chief itself, the witness has 
categorically stated that the bill was presented to 
Gramantara Zilla Congress Samithi and the same was 
paid by Obedulla Sheriff. If that is so, there is hardly 
any material before the Court to show that any ex¬ 
penditure has been incurred by the first respondent 
m this regard. Apart from this material, there is no 
other material produced before this Court by the 
petitioner to contend that respondent-1 had incurred 
expenditure n the matter of publication of posers. 
The oral testimony adduced on behalf of the petitioner 
though partisan, as characterised by die learned coun¬ 
sel for respondent-1, I do not want to reject 
their evidence merely on that giound. All that they 
have stated is there were posters pasted extensively 
all over the constituency. But, that by itself will not 
prove that the expenditure thereto was incurred by 
responden-1. In order to connect respondent-1 with 
the expenditure, there must be further circumstances 
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established which reassure the Court to rely upon the 
evidence tendered on behalf of the petitioner in that 
regard. On that basis, 1 have got to reject the evid¬ 
ence adduced on behalf of the petitioner on this 
issue. Further, the petitioner has sought to place 
material before the Court in general terms as to the 
cost of printing of such material. What is in dis¬ 
pute is not the cost of printing such material, but 
whether respondeut-1 really incurred the expendi¬ 
ture in that behalf or authorised such expenditure to 
bse incurred. On that aspect, there is hardly any 
evidence worth satisfactory for consideration by this 
Court. 

17.1 The next item of expenditure sought to be 
irciuucd is one relating to a pamphlets published in 
Urdu, Kannada, Tamil and English. The averments 
in illation thereto are as follows : 

That the first respondent has published book¬ 
lets in Kannada, English Urdu and Tamil 
containing the work and achievement he 
has been during his membership of Parlia¬ 
ment for Karnataka and for his consti¬ 
tuency. 'Hie booklets were elegantly 
printed in attractive form under his auth¬ 
orship. The booklets were distributed thr¬ 
oughout the constituency. The number of 
copies of the booklets in each language 
would not be less than 50,000. The cost 
of printing and publishing the booklets 
would not oe less than a rupee per copy. 
Estimating the total number of copies in all 
the four languages at two lakhs, the expen¬ 
diture incurred on that account alone will 
be two lakh rupees. In the return of elec¬ 
tion expenses submitted by first respond¬ 
ent, this expenditure is not included and 
the same if included would far exceed the 
limit provided under Rule 90 of the Con¬ 
duct of Election Rules. 

The only booklet produced before this Court is 
Ex. P. 5 which is stated to be the one pub¬ 
lished by the first respondent in Urdu un¬ 
der his authoriship. No English, Kannada 
and Tamil booklets are produced before 
this Court. Several witnesses have been 
examined in this regard to state that such 
booklets had been published and distri¬ 
buted throughout the constituency. If re¬ 
ally there had been such wide publicity as 
contended for the petitioner and testified 
by the witnesses produced before the Court, 
it would not have been difficult at all to 
produce atleast one copy in each of these 
languages before the Court. Moreover, 
the charge sought to be levelled against 
respondent-! is that he has incurred the 
expenditure in the matter of publication 
of these booklets. If that is so, the peti¬ 
tioner had an obligation and burden to 
prove that such expenditure was incurred 
or authorised by rcspondent-1. In that 
regard, the petitioner has not placed any 
material at all. Not even an iota of evid¬ 
ence is forthcoming. However, the learned 
counsel for the petitioner wants me to 
draw an inference by going through the 
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that such booklets emanated trom res- 
pondent-1, no inference can bo drawn on 
the evidence tendered by M. J. Ali who 
is examined as PW-7. The only inference 
that could be drawn thereto is that 5000 
copies had been received in Karnatuka 
Muslim Jamayat and the same had been 
distributed. Although the learned counsel 
for the petitioner was at great pains to 
explain to the Coort that respondent-1 had 
good knowledge of Urdu by putting his 
questions relating to the manner in which 
prayers arc conduced in the mosque, when 
he visited Mecca whether he participated 
in the prayers, further the rites or r tuals 
that are observed before entering the mos¬ 
que are all prescribed in Urdu language 
and are known to respondent-1 and there¬ 
fore, he must be deemed to have known 
Urdu language. The first respondent has 
strongly refuted this suggestion that he 
knows reading and writing Urdu. But those 
aspects do not assume any significance or 
importance in this case because whut is in 
dispute in the case is not ihe authorship of 
the document in question but incurring of 
expenditure in relation to publication and 
distribution ihereof. That aspect is totally 
lost sight of on behalf of the petitioner. 
Hence, there is no material on record 
worth to act upon In the manner suggested 
by the petitioner in paragraph 2"! of the 
petition. As such, the cost in relation 
thereto also cannot be included in the 
expenditure incurred by respondent-1. 


contents of Ex. P. 5 that first respondent 
could have alone published such book¬ 
lets and incurred expenditure. 

Even assum'ng for a moment that such 
pamphlet had been authorised or even pub¬ 
lished by respondent-I, but he having incur¬ 
red expenditure thereto must be established 
by the petitioner. As stated earlier, no book¬ 
lets or pamphlets in languages other than 
Urdu arc produced before the Court and 
there is no evidence worth acceptable that 
such pamphlets had been published by 
respondent-1. But, so far as the publica¬ 
tion of Urdu booklet Ex. P. 5 is con¬ 
cerned, a translated copy is produced 
before this Court which indicates that it 
is published by one Shoba Ollset Printing 
Press, Dharyagunj, New Delhi. The peti¬ 
tioners have tailed to examine the pub¬ 
lishers of Urdu booklet in order to bring 
out as to the cost of the booklet or as to 
who incurred the expenses for the booklet 
printed. When the best evidence avail¬ 
able is not produced before this Court and 
the petitioner asks the Court to draw in¬ 
ference or mere prohabil lies when the 
charge is one of quasi-criminal in nature, 

I do not think this Court can draw any 
inference in that regard. As to the num¬ 
ber of copies of booklet printed in that 
regard is left to the imagination of each 
one of the witnesses. If the printer had 
been examined, he could have definitely 
stated the number of copies printed by 
him which wtuld have pined down the 
expenditure incurred in that regard. Peti¬ 
tioner has examined certain witnesses to 
the effect that the cost of printing such 
p.amphlets would be ir the reg on ot Rs. 5 
per copy. Those witnesses are stated to 
have experience in printing. By looking 
at the printing matter that is composed 
therein and the number of pages it consists 
of, the gcl-up, layout, have estimated 
the cost of printing such booklet. Even 
by establishing the cast of booklet, the 
petitioner could not advance his case un¬ 
less he connects the same to rcspondcnt-I. 
In that regard, the petitioner has miser¬ 
ably failed. 

In order to substantiate that such pamphlets 
had been extensively distributed in the 
locality where the elections were held, 
PW-7 M. J. Ali, who is an Engineer by 
profession and is stated to be the General 
Sccrelary of the Karnataka Musi m Jama- 
yat, has been examined. He states that he 
received 5000 copies of the pamphlets 
similar to Ex. P, 5 for distribution to the 
voters in their office at Cunningham Road, 
Bangalore and he got them distributed. 
The witness does not say from whom he 
received such copies. The petitioner has 
not made by effort to elicit (hut informa¬ 
tion from the said witness. In the absence 
of any material forthcoming in that regard 


17.2 The next item of expenditure referred by the 
petitioner is the cost of erecting cutouts, painting on 
walls and cost of erecting hoardings. Some photo¬ 
graphs have been produced before this Court to 
show that certain paintings had been made on walls 
and hoardings had been erected in connection w th 
the elections held in 1991 and that evidence is addu¬ 
ced to the effect that such hoardings and cutouts 
had been erected on all important points throughout 
the entire constituency extensively and paintings had 
been done on the walls soliciting votes on behalf of 
respondcnt-1. Though it may be accepted that such 
cutouts had been erected, paintings on walls had 
been made or hoardings had been erected, what needs 
to be proved in a case of this nature has been lost 
sight of by the petitioner. Petif'oner ought to have 
placed material before the Court to show (hat res- 
pondent-d inclined or authorised incurring of ex¬ 
penditure in that regard. Unless the petitioner 
establishes the same, he cannot say that the expendi¬ 
ture in that regard should be included n the return 
of expenses by respondent-1. Therefore, details 
examination ot' tile oral evidence tendered thereto 
or even the photographs produced i n relation thereto 
may not be necessary. The evidence placed before 
the Court cannot be stated to be beyond shadow of 
reasonable doubt that expenditure has been incurred 
by iespondcnt-1 himself. 


17.3 Now I wish to take up the cost of mass 
feeding in nine centres listed in Scheduled ‘E’ to the 
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petition. The mass feeding has been the subject 
matter of consideration even under charges levelled 
against respondent 1 under Section 123(1)(A) of the 
Act that it was by way of treating the poor persons 
and others with food as a gratification to enable 
them to vote tor respondent-1 and the expenditure 
ncurred thereto is slated to be Re 90,000. 

Since I have already held that no material is 
forthcoming to show that respondent-1 himself had 
organised the programme, the question of incurring 
expenditure thereto by respondent-1 does not arise. 
A close scrutiny of evidence tendered by the parties 
n this regard will show the extremes to which ei her 
of them would go. So far as the petitioner is con¬ 
cerned, he would like to contend that In every centre 
where mass feeding took place, respondent-1 partici¬ 
pated and distributed food to each one of thg ques's ; 
while respondent-1 wants to take the sland that he 
did not even participate n the condolence meetings 
on the demise of Sri Rajiv Gandhi, let alone in the 
mass feeding. The first respondent, 1 must state, 
has not come out with necessary candour but has 
been wary and too cautious in tendering his evidence 
and the stand of the first respondent that he did not 
even participate in the condolence meetings on the 
demise of Sri Rajiv Gandhi is not worthy of cre¬ 
dence. At the same rime, the stand of the peti¬ 
tioner also cannot be accepted that respondcnt-1 
participated m every one of the programmes and he 
distributed food to each one of he guests participa'ed 
thereto though there were hundreds of them. All 
said and done, the cost of expenditure or expendi¬ 
ture incurred thereto cannot be attributed to respon¬ 
dent in terms of Section 77 of the Act in the 
circumstances set forth. The cvdencc adduced 
thereto is too meagre to be accepted by this Court. 
Hence, the contentions in that regard are rejected. 

17.4 Thus Issue No. 6(b) raised in the petition 
that respondent had incurred or authorised expendi¬ 
ture in contravention of Sccl'on 77 of the Act 
either in Election Petition 2 of 1991 or Election 
Petition 6 of 1991 is answered in the negative. 
So far as Election Pet tion 6 of 1991 is concerned, 
certain averments arc made in paragraphs 8 and 9 
of the petition. But those averments and the evi¬ 
dence of petitioner herself will not carry the ma'fer 
any far because she has entirely relied upon the 
material placed before this Court in Election Petition 
2 of 1991. For the very reasons stated earlier tile 
answer in regard to issue arising in this regard in 
Eleciion Petition 6 of 1991 also should be answered 
against the petitioner. 

18. Booth Capturing & Rigging ;—The petitioner 
in Election Petition 6 of 1991 has alleged that res¬ 
pondent-1 committed corrupt practice of booth cap¬ 
turing and rigging as provided under Section 123(8) 
of the Act. The petitioner alleges that the facts 
leaded in regard to the allegations arising under 
ection 123(7) also constitute facts for the purpose 
of the present case. The petitioner states that even 
before the election, she brought to the notice of the 
Returning Officer and the Chief Electoral Officer 
about booth capturing and rigging in Hoskote, De- 


vanahaffi and other segments and requested for pro¬ 
per arrangements to be made to prevent rigging. The 
Returning Officer had contrary to the directions 
issued by the Election Commission and the circular 
issued in that regard, counted the ballot papers in 
respect of polling booths wherein polling had taken 
place in excess of 90 per cent and Congress (I) 
candidate (respondcnt-1) had secured 90 per cent 
votes in some of the booths. It is further averred 
that rigging and booth capturing had taken place 
more n the rural segments of .Devanahalli and Hos¬ 
kote. The petitioner had even visited the booths in 
Devanuhalli and Hoskote between 3 and 5 p.m, and 
polling had not exceeded 30 per cent, but surprisingly 
at the time of counting, it is disclosed that 68 per 
cent to 78 pec cent polling had taken place and it is 
nolhing hut the result of rigging. Such heavy pol¬ 
ling of votes had never taken place earlier and it had 
been done only by rigging and the report from the 
Polling Officer of the respective polling station sub¬ 
mitted to the Returning Officer and Chief Electoral 
Officer would disclose the same and therefore this 
Court will have to summon the records. In the 
native place of local M.L.A. Chikkegowda, almost 
99 per cent of polling had taken place and it is noth¬ 
ing but rigging. Similar was the case in majority of 
the. polling stations. The pattern of vote, the time 
at which voting is stated to have taken place and the 
manner in which the markings are found in the 
ballot papers of these polling stations either in favour 
cf respondent-1 or respondent-2 amply demonstrate 
that they are the votes by rigging and hence the 
same is liable to be declared as such and will have 
to be excluded from counting in its entirely and 
recounting or repolling is to be ordered. That the 
polling officials and the polling agents of respondent- 
1 and respoudent-2 have colluded in Devanahalli and 
Hoskote to achieve the object of rigging and mark 
the ballot papers in favour of this respective candi¬ 
dates. In so doing the respective polling officers 
of the polling stations have also colluded and this 
would not have been possible, but for the active 
silence on the part of the Returning Officer in allow¬ 
ing large malpractice in respective polling stations. 
Such corrupt practice had taken place on the date of 
poll, i.e., 15-6-1991, at the respective polling sta¬ 
tions in the assembly segments of Devanahalli, Hos¬ 
kote, and varthur in Polling booths 38, 386, 39, 101, 
101-a, 114 115 and 226 among othes polling sta¬ 
tions. That the Returning Officer knew about the 
rigging and he had been apprised of the same anu 
this is the reason why he did not send the specimen 
signatures of the election agents of the petitioner to 
the respective polling officers with a view to enable 
the candidates of respondcnt-1 and respondent-2 to 
have their own way to get the ballot papers rigged. 

18.1 Section 123(8) was introduced into the Act 
by an amendment brought about in Act No. 1 of 
1989. The background in which the said provision 
was introduced is available in the statement of Ob¬ 
jects and Reasons. In order to correctly appreciate 
the contentions raised on behalf of the parties, I 
shall refer to the same, which reads thus — 

‘(vi) Booth capturing and rigging of elections 
had been on the increase in the recent 
past. Tliis evil praclice takes diilerent 
forms, ranging from physical threat to the 
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voter to forcible occupation of polling sta¬ 
tions. A large part of our electorate con¬ 
sists of people who are poor and also be¬ 
long to weaker sections of the society. 

It is, therefore, necessary to deal with this 
evil firmly. The Election Law, as it stands, 
does not contain any provisions to deal 
with this offence. It has, therefore, been 
proposed to include specific and penal pro¬ 
visions in the Representation of the People 
Act 1951, to deal with this offence and 
make it also a corrupt practice.” 

18.2 Section 135-A refers to offence of booth 
capturing and, while mtking the offence of booth 
capturing punishable, sets forth an Explanation 
thereto. However, that Explanation is confined to 
that section only. Therefore, in order to understand 
what is meant by booth capturing, we have to look 
to the background in which the said enactment was 
made. Booth capturing can take place in different 
forms either by seizing a polling station or a place 
fixed for the poll by a person or persons making the i 
polling authorities surrender the ballot papers or 
voting machines or by taking possession of a polling 
station and allowing only their own supporters to 
exercise their right to vote and preventing others 
from voting or threatening an elector and prevent¬ 
ing him from going to the polling station or seizure 
of a place for counting of votes by any person or 
doing of these acts by any person in service of Go¬ 
vernment as explained in Explanation to Section 
135-A. In addition to that we may add certain 
o'hcr categories such as winning over the officials of 
the electoral machinery and with their help and con¬ 
nivance to cast votes on behalf of a particular can¬ 
didate and preventing others from exercise of their 
right to vote. 

18.3 The allegations in the petition do not dis¬ 
close as to the exact nature of booth rapturing by 
respondent-]. All that is stated by the petitioner is 
that there was booth capturing and rigging. One 
incident of the same is being given as that there was 
90 per cent of voting in some places and in one 
particular polling station 99 per cent polling had 
taken place. But, that by itself cannot be termed as 
booth capturing. The petitioner must be in a position 
to state in which of the polling stations such acts 
took place, who were the officers concerned, what 
was the nature of the acts complained of against 
them, whether the officials themselves were engaged 
in certain acts or they prevented the voters from 
casting their votes or the officials were doing them at 
the instance of respondent-1 or any person on his 
behalf. Unless such particulars and details are forth¬ 
coming, it is difficult to accept such allegations. 
Moreover, there is hardly any evidence forthcoming 
in this regard. Petitioner except to state that there 
was booth capturing and reiterating the allegations 
made in the petition, has not placed any further 
material in this regard. So far as counting of votes 
in respect of certain polling stations where 90 per cent 
to 99 per cent puffing had taken place, the Returning 
Officer has seen to it that they are separately counted. 
If that is so, unless petitioners allege and prove that 
there has been any violation of the provisions of the 
Act or the Conduct of Election Rules or wrong 


counting of votes in these polling booths, no ad¬ 
verse inference can be drawn. Even assuming that 
there was 90 per cent to 99 per cent polling in cer¬ 
tain polling stations, but that by itself cannot be 
said to be proof of booth capturing or rigging. Peti¬ 
tioner has used the expressions ‘booth capturing’ 
and ‘rigging’ as synonyms or equivalents of each 
other. Viewed from this angle, I do not think the 
petitioner has either raised any pleadings in that 
regard or placed any material belore the Court to 
come to the conclusion one way or the otther. There- 
iore, 1 must conclude that the petitioner has not 
discharged the burden cast upon her in this regard 
and this issue is also answered in the negative. 

19. Issue No. 2 in Election Petition 6 of 1991 : 

‘ Whether the pleadings in the petition set out 
necessary material facts and particulars to 
constitute grounds for declaring election to 
be void or arc they bad for want tf neces¬ 
sary material facts, particulars or due 
verification ?” 

So far as the contents in the petition in relation to 
material facts and particulars are concerned, I am 
making reference to each one of them as and when 1 
take up each issue at the appropriate stage. At this 
stage, under this heading, I wish to consider only 
as to whether there is due verification in the peti¬ 
tion or not. 

19.1 The documents produced along v-ith the 
petition as Documents 1 to 8, 8a to Sg and 9 to 12 
arc signed as true copies but are not stated as 
‘verified’. Section 83(1) of the Act refers to the 
pleadings in the Election Petition and states that 
the same shall be signed by the petitioner and veri¬ 
fied in the manner laid down in the Code of Civil 
Procedure for the verification of the pleadings and 
any Schedule or Enclosure to the petition shall also 
be signed by the petitioner and verified in the same 
manner as the pleadings. But, the stand of the peti¬ 
tioner is that the documents produced along with the 
petition are true copies of the originals and (he peti¬ 
tioner cannot verify as to the contents therein and 
in this regard has referred to several decisions, i 
do not think, it is necessary for me to refer to any 
of lliem except the decision in E.A. SAPA-vs- 
S1NGORA (AIR 1991 SC 1557) which has con¬ 
sidered all the cases arising on the point. The 
Supreme Court in the said case has stated that mere 
defect in verification is not fatal to the maintain¬ 
ability of the petition and therefore office objection 
raised in this regard also does not have any signi¬ 
ficance. The same stands overruled. 

20, Issue No. 3 in Election Petition 6 of 1991 : 

In Election Petition 6 of 1991 there is an issue 
whether the petitioner proves that the first respon¬ 
dent or his election agent or other agents or persons 
with the consent of the first respondent committed 
corrupt practices of bribery by doing certain acts 
referred to in paragraphs 6 and 7 of the petition. 
The peladings in relation thereto are as follows : 

20.1 That after the calendar of events was issued 
and nomination was filed by respondent-1 various 
works were done jn the Bangalore North Parlia- 
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mentary constituency contrary to the directions 
issued by the Election Commissioner in this behalf 
and this was done on the eve of election to the 
induce the electorate as a reward and bargain in 
exercise their franchise in his favour; ihat respon¬ 
dent-1 got started road metalling and tarring of 
roads, lanes and sublanes in H.A.L. sanitary area 
at Kodihalli, Varthur at Kalamanahalli-Mallur Road 
metalling, at Mahdevapura—Jelly unloaded for load 
construction, at G.M. Palya Box type drainage work, 
at G. M. Palya and Malleshpalya road metalling and 
tarring, Murugeshpalya road metalling, tarring at 
Indiranagar Main Road, 100 feet road and 80 feet 
road, H.A.L. II Stage and various other places; that 
respondent-1 got through the officials bore-wells 
and rigs dug at various places in the constituency 
after the calendar of events were annouced; that 
bore-well rigs at 3 points near Kannada Primary 
Government School in H.A.L. Sanitary Area at 
Kodihalli, at Kannada Primary Government School 
near Burial Ground, near Srinivasa Reddy’s house, 
where the majority of voters|electorate were there, 
at Old Thippasandra rigs near Maramma Temple, at 
Kaggadsaspura building R.C.C. Rings for water tank 
construction, at Buyappanahalli three rigs, at Rama- 
murthy Nagar one rig, at Challaghatta at Hariijan 
colony one rig, at Thippasandra behind Mahalakshmi 
Saw Mill one rig, one rig near Srirama Temple, one 
rig near Ycllamma Temple and nearly 34 rigs in 
Shanthinapar constituency, rigs in Cautarc Slum and 
4 rigs in Sanjaynagar of Yelahanka; that these rigs 
have been constructed and earned out to give water 
to the electorate on the eve of (.-lection by spending 
lakhs of rupees and this has been done at the behest 
and instructions of respondent-1 through the Minis¬ 
ters and M.L.As in the respective areas; that these 
works have been got executed throuch Slum Clear¬ 
ance Board even though these works were not in 
the estimate of the Slum Clearance Board and these 
works were executed contrary to law and that 
many of the slums in which these works were execu¬ 
ted were in the private land and not even declared 
as slums like, New Binnamaiigala, Slum, Indiranagar 
and Ramamurthynagar Tank area and other areas. 
Similarly, works have been executed at Devanahalli 
and Vijayapura. Some of them have been completed 
and some are half constructed. These acts of the 
first respondent on the eve of election have been 
done only with a view to woo (though it is stated 
as woe) the voters and as an offer and promise to 
the electorate to get the votes as a reward and 
bargain. Besides this, respondent has also got elec¬ 
tric lightings and fittings to the houses under 
‘Bhagyajyoihi’ scheme in Appircddy Palva, had got 
Tation cards distributed at Islampura and various 
other places and that bus route was provided at 
Horamavu and hence his election is liable to be 
set aside. 

20.2 Even taking the allegations by themselves 
as such I do not think they constitute all Ihe neces¬ 
sary ingredients provided under Section 123(1) and 
(2) of the Act. The law in this regard is very clear. 
It is not barred under law that no development 
works can take place at all once the calendar of 
events ar • published. What is to he pleaded or 
established is that it was so done on the ewe of 
election as a bargain for the purpose of getting 


votes to a particular candidate. In Mrs. OM 
PRABHA JAIN-vs-ABNASH CHAND & ANOTHER 
(AIR 1968 SC 1983) it was stated that : 

“merely because certain acts of administration 
arc done including the granting of money 
for upliftment of certain communities and 
this action of the Minister cannot be cons¬ 
trued against him unless it can be estab¬ 
lished that there was a bargain with the 
voters for getting their assistance at the 
election”. 

However, lit was brought, to my notice by the 
learned counsel for the parties the later develop¬ 
ment in law in B. RAJAGOPALA RAO & AN- 
OTHF.R-vs-APPAY Y A DORA HANUMANTHU 
Si OTHERS (AIR 1/990 SC 1889). In that case 
it was contended for the appellants that the High 
Court has taken an incorrect view that in order to 
constitute corrupt practice under Section 123(1) (A), 
where general works arc carried out by Ministers or 
other officials on the eve of elections, they need not 
necessarily be by wav of bargain. In that case, it 
was observed that in GHASI RAM-vs-DAL SINGH 
(AIR 1968 SC 1191) all that it decided was if the 
promises given or made amount to a bargain entered 
into by a candidate for a vote or votes, the same 
would amount to corrupt practice, but there is ab¬ 
solutely no need to establish that it must be by way 
of bareain for getting votes that the act was done 
need be established. However, the Supreme Court 
did not examine that question having regard to two 
other decisions which were said to have taken the 
view that the transaction must amount to a bargain 
by a candidate with a view to get votes and therefore 
the decision in Rajagopala Rqo’s case does not 
assist either party. 

20.3 In HA1U1T SINGH MANN-vs-S. UMRAO 
SINGH AND OTHERS (AIR 1980 SC 701) it was 
made clear that payments made by a pci’s on as 
Minister before he was a candidate would not amount 
to bribery. In that context, it clearly stated in the 
course of the judgement that it was necessary for 
Ihe purpose of proving the corrupt practice of bri¬ 
bery to establish that there is an element of “bar¬ 
gaining" in what (he successful candidate was alleged 
to have done for certain villages of his constituency 
by sanctioning payment as a Minister. In the pre¬ 
sent case, there is no plea as to who made the offer 
and that offer was made onlv for the purpose of 
getting votes and in the event of such votes not forth¬ 
coming, the works would pot be executed. Only 
when these pleas arc available it would constitute 
that there was an element of bargain. Even apart 
from that except general allegations being made that 
respondent-1 had managed to get these works done, 
there is no specific material forthcoming in the entire 
record, though there is massive material before the 
Court, to show that respondent-1 himself had been 
responsible to get the works done. In what manner 
any relat-onship or link with respondent-1 is brought 
out, is not clear, in the execution of the works re¬ 
ferred to earlier. Further, no material is forthcoming 
to shew that whether these works had been sanctioned 
prior to the issue of calendar of events or subse¬ 
quently. If the works had already been sanctioned 
prior to issue of calendar of events and executed 
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pursuant thereto, it would be of no significance. The 
petitioner wants to rely upon Ex. P-97 which is an 
advertisement in ‘Sanje Vani’ dated 19-3-1991 re¬ 
garding certain developmental works in bhantinagar 
const'tucncy. But that advertisement itself being 
dated 18-3-1991 long prior to the issue of calendar 
of events, the same cannot have any significance or 
relevance to the issue before me, Therefore, it is 
unnecessary for me to consider the same. Hence this 
Court cannot hold that the petitioner has made neces¬ 
sary pleas in 1 that regard nor established the allega¬ 
tions made therein. Accordingly, 1 must give a 
negative finding on this issue also. 

21. It is alleged that rcspondent-1 has got printed 
with the help of Returning Officer more than two 
lakhs of ballot papers in excess and those ballot 
papers have been stuffed into the ballot boxes either 
at the polling stations or during transmission or 
while counting. 

21.1 The Chief Electoral Officer addressed a letter 
on 23-4-1991 to the Director of Printing and Sta¬ 
tionery, requesting him to make arrangements for 
printing ballot papers at the Government Central 
Press, Bangalore under strict security. It is also in¬ 
dicated that instructions had been issued to the con¬ 
cerned Returning Officer to send the copies of the 
list of validly nominated candidates immediately after 
the dhte of scrutiny of nominations by 24-9-1991, 
and also intimate the names of the contesting candi¬ 
dates by telegram or telex printer message immedi¬ 
ately after the last date for the withdrawal of candi¬ 
dates i.c. 29-4-1991 to enable him to take advance 
action to prepare a draft copy. For the purpose of 
approving the proof, officers would be deputed by 
the concerned Returning Officers end also for taking 
delivery thereto. They bad also been instructed to 
arrive at Bangalore by 30th April 1991 and therefore 
if it would be possible to print all the ballot papers 
by 30th April 1991. The format and design and 
details thereto were also set forth thereof with re¬ 
ference to the handbook issued to the Returning 
Officers. Tt was stated that the names of the contes¬ 
ting candidates should be printed as appearing in the 
list of contesting candidates and toe name of the 
constituency should be printed in Kannada and 
English ns regards Bangalore Norffi Pnrliarr.cnrirv 
constituency. We arc not concerned with regard to 
other constituencies. Ballot papers should be printed 
on Cream Wove paper and should be stitched in 
bundles of 50 each. Officers would be designated to 
liaison,4he work between his office and the office of 
the Printing Press and certain other precautions were 
also indicated. The Director of Printing & Stationery 
had also received a copy of the telex message sent on 
24-10-1989 in regard to the printing of ballot. The 
numbers of all the ballot papers in respect of Parlia¬ 
mentary constituenrics where the votes consisted of 
more than 10 lakhs. It was indicated therein to print 
(he ballot papers up to 999999 in six digits. There¬ 
after to start a new series in six digits with suffix ‘A’, 
One N. K. Narayan, Deputy Secretary, BDA, was 
deputed for proof reading, supervision, checking and 
bundling of ballot, papers in respect of Bangalore 
North Parliamentary constituency. Tt was also indi¬ 
cated therein to supply 113,78,000 ballot papers 
serially ns indicated in the letter sent by the Deputy 
2K17GI|Q3—4 1 J 


Commissionfer who is also the Returning Officer, as 
per Ex. D-24, dated 2-5-199E 

21.2 The procedure regarding printing and other 
information has been elicited in great detail before 
this Court by examining DW-3, Director of Printing 
& Stationery. He states that he was the Director of 
Printing & Stationery between 13-10-1986 and 
15-1-1993. He indicates that he received a letter as 
per Ex. D-23 in regard to printing and supply of 
ballot papers for the Lok Sabha elections and he also 
received a letter from the Returning Officer re¬ 
garding printing of ballot papers as per Ex. D-24 
and deputing one Narayan to supervise printing 
of ballot papers for North Parliamentary cons¬ 
tituency. The requirement of paper is made 
depending upon the number of candidates contesting 
: n the election and the number of ballot papers 
required. Under Ex. P-74 the requirement was 
made for the issue of paper and the entries thereto 
are marked as Ex. P-74A and P-74B pertaining to 
the sunply and printing of ballot papers in respect of 
Bangalore North Parliamentary constituency which 
are in the quantity of 1436 reams, 2 quires and 
10 sheets and again 25 reams and still later 30 reams. 
Ex. P-76 Is a register relating to supply of paper on 
daily basis and in that register at Ex. P-76A, there 
is an entry relatrig to Bangalore North Parliamentary 
constituency indicating the issue of 30 reams of 
paper. Ex. P-77 has been produced before this 
Court which contains the details of printing of ballot 
papers with reference to the name of the constituency, 
particulars of candidates, number of ballot papers, 
quantity of paper required and certain other details 
and in the entry at SI. No. 12 which is marked as 
Ex. P-77A, it indicates the requirement of paper and 
the number of ballot papers printed with reference 
to Bangalore North Parliamentary constituency. He 
states that 30 reams of paper as indicated in Ex. P-76A 
has been utilised for the purpose of printing ballot 
papers on account of the wastage that occurs due to 
jump in the numberirfg machine i n the counter¬ 
foil and main ballot paper and mutilation of ballot 
paper in binding and hi other process Die percen¬ 
tage of wastage in such cases ranges from 5 to 10 per 
cent depending upon the number of contesting candi¬ 
dates and the quantity of ballot papers to be printed. 
The work would be arranged in 'respect of numbering 
of ballot papers by using Letter Press Printing machi¬ 
nes. 8-10 Lelter Press Printing machines are nor¬ 
mally used to print Lok Sabha ballot papers. Die 
arrangement of numbers will be done in such a way 
that about 10,000 to 20,000 ballot papers will be 
printed on each machine in one day or the second 
day, if necessary. If the printing has to be done 
between 20,000 and 40,000, the numbering will be 
arranged at 40,000 both oh the counter-foil and bn 
the ballot papers and the number of ups. By ups, be 
means the number of ballot papers that can be 
printed on a sheet. De states that two ballot paoers 
could be pr'nted in a sheet in respect of Bangalore 
North Parliamentary constituency in the elections 
held in 1991, He refers to a register maintained in 
that regard and that register is marked as Ex. D-25, 
He speaks to the entries relating thereto and wh'ch 
are stated to be at pages 45 to' 50, Tn Ex. P-76B 
there is a reference to (be expression ‘reprint’ and 
the said entry pertains to printing of ballot papers 
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aiiicli became necssary as a result of wastage rdcn;d 
lo by him. Ex. D-25 is a register perta ning to the 
arrangement of numbering machines and the number 
of Letter Press Printing machines on which the ballot 
papers have been printed. The portion marked as 
Ex D-25A and, D-25B are the entries relating to tin 
reprint of ballot papers in the Bangalore North 
Parliamentary constituency. He also speaks about 
the quantity of sheets consisting in a ream as 500 
sheets. Under Ex. D-26, which is a letter sent by 
the Chief Electoral Officer on 26-10-1989, a telex 
message was attached to which a reply was sent by 
DW-3 as per Ex. P-27 to which I have already made 
reference. He states that in the print'ng press, they 
had used six digit numbring machines for the purpose 
of printing ballot papers regarding Bangalore North 
Parliamentary constituency. In the print'ng process, 
the numbering will be done in the descending order 
both on the ballot papers and on the counter-foil. 
He has shown certain unused ballot ptipers as Ex. D-16 
which contains ‘000000’ preceded by number T. The 
zeros were printed on the pr’nting machines while 
number T’ has been added by using the hand from 
the same type high numbering machines. In respect 
of ballot papers excecdmg 10 lakhs, prefix ‘A’ has 
been used. With prefix ‘A’, 3,78,000 ballot papers 
have been printed. He thereafter refers lo a memo 
issued by the Reluming Officer as per Ex. P-80 show¬ 
ing the number of assembly segments, ballot papers 
assigned, ser'al numbers thereto and the Assistant 
Returning Officer attached to each one of the assembly 
segments who has to take delivery of the ballot papers. 
In Ex. P-75 which is a book disclosing the issue and 
acknowledgement of receipt of printing stationary ; n 
the Government Press. Receipt No. 2642 thereto 
relates to supply of ballot papers to the Returning 
Officer of the Bangalore North Parliamentary consti¬ 
tuency and the acknowledgement thereto is at Ex, 
P-75A. He thereafter refers to a certificate issued 
by him as per Ex. D-28 by wh'ch the surplus of the 
waste ballot papers printed at the Government Press 
have been destroyed ir. the presence of the officers 
assigned for the purpose. The said certificate had 
also been communicated to the Chief Electoral Officer 
and that letter has been marked as Ex. D-29. Ex, 
P-78 which has been produced in the case bv the 
petitioner in Election Petition 6 of 1991 is characte¬ 
rised as being a proforma of the ballot paper and it 
does not contain any such serial number. He denies 
the allegation made by the petitioner that he not 
printed over two lakhs ballot papers in excess of the 
actual necessity and allowed the first respondent 
surreptitiously to take awav those ballot paners to rig 
the booth and lie also denies that 30 reams of paper 
has been used in excess of what was required under 
law. 

21.3 I n the course of cross-exanrnation. he indi¬ 
cates the various stages of printing, the officers who 
had been assigned to different types of printing and 
the meaning of the expressions ‘PWS’ and ‘PZS’ and 
what types of machines were used for the purpose 
of printing and the materials used for the purpose of 
prnting. The suggestion that there could be only 
5 per cent of wastage has been denied by him and 
he states that it ranges from 5 to 10 per cent. He 
also states that 40 to 42 Letter Press machines are 


in the Government Printing Press of different sizes and 
there ate 7 Offset machines in the Suburban Pres_s, 

6 HMT machines and other 7 Offset machines m the 
Central Press. He was unable to state in which "6? 
these machines he got printed the ballot papers in 
respect of the Bangalore North Parliamentary consti¬ 
tuency. The paper for the purpose of printing the 
ballot paper is indented for all the const'tuencics from 
the Mysore Paper Mills. Ex. P-74 is stated to be the 
one marked with reference Suburban Press, Bangalore. 
He refers to Ex. P-110 and P-111, which nre the 
papers indented from Mysore Paper Mills and they 
indicate that 300 tonnes of paper has been indented. 
He repeats the quantity of paper ut lised for 
purpose of printing ballot papers with reference to 
Bangalore North Parliamentary constituency. He fur¬ 
ther states that the paper utilised for printing of 
ballot papers is also known as ‘AI’ type which mea¬ 
sures 86X61 cms. of 19.7 kgs. and that he was not 
in a position to say that 2,38,540 ballot papers were 
printed. Further, he indicates that the figures are 
indicated in the register and out of 300 tonnes of 
paper indented from the Mysore Paper Mills, he is 
not in a position to say whether two erores 38 lakhs 
ballot papers could be printed from 1491 reams, 

2 quires and 10 sheets. The ballot Papers were 
thereafter printed and made into bundles of 50 each 
and checking was done and thereafter binding was 
made. Two or three machines have been used for the 
purpose of st'tching. No automatic machines have 
been used. He thereafter refers to the details of 
Work on each day and the manner in which supplies 
are made to the binding section, how invoices are 
pit-pared and so on. He also indicates as to the 
system of ass'gning work dockets to each of tbe 
worker which refers to all the details regarding the 
name of the work, quantity of paper, by which 
machine it is printed and by which bind'ng section 
it is bound. The work dockets are maintained in 
the pr nting press but he is not in a position to pro¬ 
duce the said work dockets as he is not working n 
the Printing Press any more. He also refers to a 
pro forma known as “Daily Time Sheet” which indi¬ 
cates the utilisation of all sections concerned in the 
printing of ballot papers. There are different sections 
in the Printing Press, like “Care” Printing Section and 
“Confidential Section”. He denies the suggestion 
that ballot papers which arc mutilated can only be 
destroyed by the Care Section and the ballot paners 
in respect of which certificate was issued were kept 
in a separate room under lock and key and there¬ 
after as per the instructions contained n the hand¬ 
book of the Returning Officers they were destroyed 
as indicated in Ex. D-28. He states that thev do 
not maintain any register as to the number of ballot 
papers destroyed. He states that he issued the 
cert'flca'e as per Ex. D-28 under his signature. Het 
further sta*es that In case of printing ballot papers t 
they had utilised six digit numbering machine and 
the letter as per Ex. D-27 is written in the context 
of the election held in the year 1989 and no such* 
T tier has been sent by him in the elections conduc¬ 
ted in the year 1991. They have used Type Hffih 
Printing machine wh'ch is utilised on 'he Letter Pres® 
machine. In f he Offset Printing machine, i'i>mberip« 
is not done. The printing was (Tone : n the Offset 
PrlnTng machine and thereafter Letter Press machines 
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were used for printing the numbers. The material 
for print ng in the Letter Press Printing machine is 
given and when sufficient number is ready, the same 
is fed nto the machine subject to the availability. He 
also refers to the various types of machinery utilised 
in the printing press under his control and the various 
types of print ng done. He indicates that all the 
ballot papers in respect of all the constituencies in 
Karnataka were printed in the Government Central 
Press and the Government Suburban Press arid the 
records produced before this Court pertain to all the 
28 Parliamentary constituencies. 

21.4 For printing the ballot papers ‘Al’ size 
machines have been used both in Offset and Letter 
Press. 10 Offset machines in Central Press and 7 
Offset machine in Government Suburban Press were 
used for pr nting ballot papers. The size of the 
letter press used for printing ballot papers is ‘Al’. 
There ure 12 such machines of different models. He 
refers to the acquisition of certain other machines 
and also the non-availability of computerised machine 
facility. He states that the ballot papers had been 
printed in the Suburban Press while reprint was done 
at the Central Press. The officers concerned got the 
same printed on the basis of the orders placed by 
the authorised officers and he had not g ven any 
instructions regarding the reprint of the ballot papers. 
He denies the suggestion that no person oilier than 
himself could have authorised the reprint of ballot 
papers. 

21.5 Tn order to test the veracity of DW-3 as to 
numbering done in the ballot papers, various ques¬ 
tions have been suggested to the witness that if three 
digit numbering machines are available, the last 
number could be 999. If the numbering machine 
having facility to print seven digits, the last number 
would be 9999999. If seven digit numbering machine 
is available and used the seven digits could be printed 
along with number T’ as shown in Ex. D-6. His 
attention was drawn to Ex. D-19 and he stated that 
Lx. D-19 has to be understood as printing ballot 
papers 999999 and thereafter the 10th lakh ballot 
paper will have to be printed by pressing number T’ 
in front of 000000. Under the supervision of the 
concerned officers, the printers had added that figure. 
Work docket is ma ntained in respect of the ballot 
papers. For the entire constituency, there is one 
work docket in respect of adding figure T’. He 
denies the suggestion that there is manpulaffon by 
him in regard to the work dockets. He denies the 
suggesrion that the numbering will have to be done 
always on the buck of the ballot papers if any hand 
machine is used. He states that there is no hard and 
fast rule in that regard and for the purpose of con¬ 
venience and for checking, hand numbering is done 
on the front of the ballot papers also. The processes 
undergone in the preparation of ballot papers are 
stated by him. He states that the letter ‘A’ is printed 
along w th the numbers in the Letter Press Printing. 
The letter *A’ is prefix to the numbers. It is trt> 
that along with the number only the prefix ‘A’ has 
been printed. The abbreviation 'NO' will precede 
the numbers on the Type High Printfue machine. The 
prefix ‘A’ will before the abbreviation ‘NO’. ‘NO - 


; s altached to the Type High numbering machine 
itself. Letter ‘A’ is type face by itself. He denies 
the suggestion that it was possible to add the prefix ‘A’ 
after the abbreviation ‘NO’ and it cannot be done by 
using the machines available in the Government 
Printing Press. At the stage of composing adding the 
word ‘A’ before the number would not arise. If 
there are instructions to add ‘A’ even at the stage of 
composing ‘A’ would be added otherwise not. The! 
attention of the witness is thereafter drawn to printing 
of lottery tickets and the forms under the Karnataka 
Sales Tax Act, 


21.6 To a question that in respect of ballot 
papers supplied to Hoskotc assembly segment in the 
invoice book a Ex. P-75 and at Ex. P-75A figures 
mentioned are referred and a suggest on is put that 
the figure ‘F in these numbers at the beginning had 
been altered to letter ‘A’, he denied the suggestion 
and stated that in regard to Varthur and Devana- 
halli, the number ‘1’ occurring after the word ‘to’ 
should have been ‘A’ and so also in respect of Deva- 
nahalli since the ballot papers bear the numbers 
beyond 10 lakhs. Pertaining to Ex. P-75A, no cor- 
rect on was sent. He was not in a position to say 
whether the object M.-l produced before the 
Court was the one utilised in the Government Urint- 
ing Press. Tn regard to Ex. D-25, detailed cross- 
examination has been made and it was suggested to 
him that in the last sheet of the book containing 
Index, a SI. No. 12 ‘Bangalore North’ is noted, 
anti is accepted by him. The number 45 has been 
written and struck off and number 46 had been 
inserted and af page 45 of Ex. D-25 at column No. 
5 the machine number is given. The machine re¬ 
ferred thereto pertains to Letter Press machine. He 
cannot say whether this is the only record which is 
produced before the Court which contains the 
details of printing on the Letter Press machine. 
Further, he denies the suggestion that there were only 
four Offset machines in the Central Press and m the 
Suburban Press. He denies the suggest on that there 
are only 10 Offset Printing machines even after the 
acquisition of 6 HMT machines in 1992. Under Ex. 
D-25 at page 45, the last column thereto pertains 
to the impressions or print. He could not say by 
referring to that whether : t includes wastage or not 
without verifying other records. The printing is 
done by arranging the numbers and not segment- 
wise. The serial numbers of the ballot papers would 
be checked by the departmental officers and delivery 
thereof was taken. On the top of each bundle of 
50 ballot papers a numebr was given. He 
denies the suggestion that when the ballot papers 
were reprinted the numbers which had been given 
earlier had been given subsequently. In Ex. P-77 
at SI, No. 12, work docket number is given as 
P9238’ in respect of Bangalore North Parliamentary 
constituency wh le in Ex. P-74A and P-74B it is shown 
as ‘P295’ and in Ex. P-76B also it is shown at 
‘P295’ Ex. P-74 pertains to Suburban Press 
whereas Ex. P-76 and P-75 pertain to reprinting in 
Central Press. Ex, P-77 is an abstract register 
relating to Central Press. He denies the sug¬ 
gestion that his statement that 8 to 10 Letter Press 
machines had been used for printing the ballot 
papers n regard to Balgalore North Parliamentary 
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constituency as false. In further cross-examination 
made by the petitioner’s counsel in Elccion Petition 
2 of 1991, he 1 again reiterated the position in regard 
to print'ng of ballot papers. He also referred to 
certain other constituencies where large number of 
bullot papers had been printed. In Kanakapura 
constituency, 13,85,800 ballot papers had been 
printed and the next highest number of ballot papers 
printed is in regard to Bangalore North Parliament¬ 
ary constituency and the one next to it is Bangalore 
South const'tuency. He refers to the quantity of 
paper used for printing of ballot papers in respect 
of Kanakapura constituency as 363 reams, 5 quires 
and 3 sheets and his attention was drawn to the 
quantity of paper utilised for Bangalore North and 
South Parliamentary constiuencics. He made it clear 
that in respect of Bangalore North Parliamentary 
constituency, the paper was utilised on three occa¬ 
sions as indicated in Ex. P-77. He stated that the 
pr ntlng of ballot papers is done with utmost prompt¬ 
ness, precision and in great secrecy. He denied the 
suggestion that the wastage in regard to printing of 
ballot papers would be minimum and the quantity of 
paper indented in Ex. P. 110 and P-111 is the esti¬ 
mated quantity purchased for all the 28 Parliament¬ 
ary constituencies in Karnataka. 

He was also called upon to give measurement of 
different types of paper used by giving him a mea¬ 
surement tape. The ballot papers at Ex. D-15 dis¬ 
close the size of the ballot papers and two ballot papers 
could be printed in ‘Al’ size paper. He denied the 
suggestion that more than two ballot papers could 
be printed in ‘Al’ size paper so far as Bangalore 
North Parliamentary constituency is concerned. 
Thereafter, he again reiterates the quantity of paper 
utilised. 


21.7 Now, I have to examine whether actually 
the ballot papers were printed far in excess of the 
requirement, as contended for the petitioners and 
whether in fact two or two lakhs fifty housand bal¬ 
lot papers were printed in excess. In fact, at one 
stage of the arguments, it was suggested on behalf 
of the petitioners with reference to Ex. P-75 that, 
actualy a total quantity of 13,78,000 ballot papers 
had been delivered to the officers concerned twice, 
once to Sri Narayan on 16-5-1991 and again to tht* 
Returning Officers as indicated at Ex. P-75A and 
thus, not less than double the quantity of ballot 
pacers required had been prined. In order to test 
the correctness of the stand of petitioners ; t becomes 
necessary to notice a few features in this case. In 
so far as the printing of ballot papers is concerned, 
In the registers maintained by the press and as iniP- 
cated in Ex. P-77, it Is only in relation to Bang¬ 
alore North and South Parliamentary constituencies 
where there are more, than thirty candidates the 
number of ‘ups’ is two. In respect of Kanakapura 
constituency, where there are 11 candidates conest¬ 
ing the election, the number of ‘ups’ is eight. 
Depending upon the number of candidates, number 
of ballot papers were printed in each sheet. Thus, 
it . would be ind'sputable that in view of he oral 
evidence tendered by DW-3 and the register iudi- 
cat-ng that only with reference to Bangalore North 


and South Parliamentary constituencies, the number 
of ‘ups’ have been two. In respect of other consti¬ 
tuencies, it Is either four or eight or even sixteen. 
Thus, the number of ‘ups’ in relation to each sheet 
of paper that was utilised could be ascertained with 
reference to number of candidates contesting the 
elections. Therefore, the evidence tendered by DW-3 
that, out of each sheet only two ballot papers can he 
prined must be accepted so far as Bangalore North 
Parliamentary constituency is concerned. If that is 
so, out of a total quantity of paper uilised in respect 
of Bangalore North Parliamentary constituency 
which is 1491 reams, 2 quires and 10 sheets, if cal¬ 
culation is made and figures arrived at comes to 
7,15,738 sheets or with two ‘ups’ in each sheets 
14,13,476 ballot papers. Therefore by no stretch 
of imagination can we say that two lakhs ballot 
papers were printed in excess of the quantity indi¬ 
cated in the register. 

21.8 Now let me consider the theory that if two 
lakhs ballot papers could not be printed in excess 
of the quantity required, from where this excess of 
ballot papers came from and supplied the same to 
the concerned officers as contended for the peti¬ 
tioners. In Ex, P-75, there is no douBt indicated 
that at page 2642 the said officer Narayan ‘received 
the contents correctly as per invoice and contents 
of the invoice checked in my presence and found 
correct'. On the reverse of the sa : d sheet, the Assis¬ 
tant Returning Officers have indicated the receipt 
of different sets of ballot papers. A persual of the 
book Ex. P. 75 with reference to Bangalore South 
Parliamentary constituency also indicates the same 
that the officer deputed has received 13,46,200 bal¬ 
lot papers. On the reverse thereof, again 8 Assis¬ 
tant Returning Officers have received an equal quan¬ 
tity of ballot papers. So is the position with refer¬ 
ence to Kanakapura constituency also. In rcsbect 
of the constituencies coming within the Bangalore 
District, this is the pattern. In respect of other far 
off places, only the concerned officers have received 
those ballot papers and despatched them or made 
oilier arrangements for despatching the same. This 
pattern will clearly indicate that there are no two sets 
of ballot papers, one set being supplied to the offi¬ 
cer indicated in the letter sent by the Returning 
Officer and another set of ballot papers given to 
the Assistant Returning Officer as indicated in Ex'. 
P-80. This theorv was not advanced either in the 
petition or when DW-3 was in the witness box but 
only in the course of arguments. When DW-3 was 
in the w'tness box, no suggestion was made to him 
at all that one set of ballot papers indicated in Ex. 
P-75 had been given to the officer concercned and 
another set of. ballot papers bad been given to the 
Assistant Returning Officer as i n Ex. P-75A. The 
flaws in the arguments are patent and cannot be 
accepted. 

21.9 Now lclt me take up for consideration the 
argument advanced regarding the authentic'y of the 
book produced before this Court as per Ex. D-25. 
In regard to Ex. D-25, it is stated that it was a 
bolt from the blue and it was not summoned from 
any of the officers concerned to produce along with 
other documents and the witness DW-3 himself had 
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produced this document. No questions have been 
put to DW-3 as to how he got possession of this 
book, under what c'rcumstances he got die book 
and wha made him to produce this book before 
the Court. If only these questions have been put 
to him, he would have explained^ as to the import¬ 
ance of the said book or how he got possession of 
the same or what arrangements he made to get the 
book to the Court. No suggestion has been made 
to him that it is no a book maintained in the Priming 
Press at all. On the other hand, cross-examination 
has proceeded as if the book has been maintained 
in the Printing Press and the entries relating thereto 
have been closely scrutinised. This book is fairly 
important for purpose of indicating the numbering 
that had been done on the ballot papers. At page 
45, on the top, there is reference to “Bangalore 
North Parliamentary constituency”, the number of 
candidates is indicated as 31, total number of ballot 
papers required is 13,78,000 and the number of 
‘ups’ is indicated as 2. The work docket P9328 is 
indicated. Thereafter, we get the numbering arrange¬ 
ment made by he concerned official. There are 
initials of the concerned officers as to checking of 
the numbers and tickiog to indicate that it had been 
checked over and over again. It is indicated therein 
that the prefix ‘A’ has been added to ballot papers 
after the ballot papers numbering 10 lakhs had 
been printed. That is clear from page 48. Tt is 
only thereafter ‘AOl’ onwards and up to 
3,78,000 ballot papers are printed. In 
the reprint there have been 10,000 
copies relating to two entries and also beaiing the 
prefix ‘A’. Thus the authenticity of the book now 
produced before the Court cannot be doubted and 
proves that ‘A* series after 10 lakh ballot paper has 
been printed up to A-3, 78,000. 

21.10 A question has been raised before me that 
there are no ballot papers printed with prefix ‘A’ and 
it is possible to print the ballot papers even bearing 7 
digit numbers. But whether the 7 digit numbers were 
available in the Press or not and as to how many 7 
digit number machines or were available in the Prin¬ 
ting Press and whether the same were available in 
the Suburban Press or the Central Press are all of 
not much materiality. The question for consideration 
is. what was in fact done in the Printing Press. In the 
present case, as indicated by DW-3 what was done 
has been explained and detailed reference to the 
same has been made while summarising the evidence 
of DW-3. Prefix ‘A’ was given to a different set of 
scries and printed after the 10th lakh ballot paper. 
Possibly the understanding of the officer concerned 
of the telex message in printing the 10th lakh ballot 
paper may not be correct. But, it is clear that the 
10th lakh ballot paper had been printed as per the 
register maintained at page 48, Ex, D-25. That may 
not be of much materiality in considering the question 
whether ‘A’ series of ballot papers were printed in 
about 3,78,000 numbers. We are further fortified on 
this aspect of the matter that ‘A’ series had been 
printed by a reference to two documents which were 
made available and that is a communication sent by 
the Chief Electoral Officer to the Government. Ex. 
D-21 is a letter sent by the office of the Chief Elec¬ 
toral Officer to the Election Commission indicating 
he two cancelled ballot papers as indicated in the 


statement enclosed thereto in respect of all Parlia¬ 
mentary constituencies except, Gulbarga, Chikballa- 
pur, Dharwad North and Dharwad South Parliamen¬ 
tary constituencies in respect of which communication 
had already been sent by the concerned Returning 
Officers. Enclosure to this letter is available at Ex. 
D-109. That clearly indicates that there has been ‘A’ 
scries in respect of several Parliamentary constituen¬ 
cies and not merely with reference to Bangalore 
North Parliamentary constituency. Therefore, the 
theory that is sought to be developed on behalf of 
the petitioners that ‘A’ series was added only in res¬ 
pect of Bangalore North Parliamentary constituency 
cannot be accepted. This is also fortified by the 
register, Ex. D-25 where a reference to each one of 
these Parliamentary constituencies where ‘A’ series 
had been indicated and counter checked. To assure 
myself, though the parties concerned have examined 
DW-3 in this regard, I have over and over again 
checked up with those entries and found that there 
are entries in relation to these Parliamentary consti¬ 
tuencies also. Therefore, 1 must accept the evidence 
of DW-3 that ‘A’ series had been printed in respect of 
Bangalore North Parliamentary constituency also. 

21.11 The question now is confined only to 
3,78,000 ballot papers printed, as contended on be¬ 
half of the petitioner. In hat regard, petit'oners con¬ 
tend that the printing had not been done in one 
Press but in different Press and that the register had 
been manipulated. The register at Ex. P-74 at page 
91 where Ex. P-74A and 74-B are referred to, the 
work docket number given is P-295 whereas in Ex. 
P-77, the work docket number given is P-9238 
and therefore there are two sets of papers one under 
the work docket No. P-295 and other with reference 
to work docket No. P9238. It is also submitted that 
the register Ex. P-74 has been manipulated by adding 
the expression ‘Suburban’ between ‘Government 
Press’ and produced. Though this argument looks 
somewhat attractive by merely looking at Ex. P-74, 
a closer scrutiny discloses that the entire register had 
been maintained only by the Suburban Press. The 
Index itself will indicate that there is a certificate 
that this book contains pages 1 to 200 and is signed 
by the Joint Director of Printing & Stationery incharge 
of the Government Suburban Press. Thereafter all the 
material pertains only to Suburban Press, and the 
quantity of paper utilised for various types of work 
that arc made. In fact, on this aspect, no cross- 
examination has been made by the petitioners in 
either of the two petitions with reference to the adding 
of the expression ‘Suburban’ in page 91. Whether that 
particular expression is added in page 92 or not, the 
entire register relates to Suburban Press. Therefore, 
that part of the argument has no significance. 

21,12 The question now to be considered is, if 
ballot papers had been printed with reference to the 
Parliamentary elections as indicated in page 91 with 
reference to various constituencies in the Suburban 
Press and work docket numbers thereto given is of 
different types starting from P-218 onwards, it becomes 
difficult to accept the case setup by the petitioner that 
work docket number P9238 is another work docket 
for the purpose of printing additional ballot papers. 
The possibility of printing excess quantity of ballot 
papers, on the basis of the quantity of paper utilised 
for the purpose of printing the ballot papers is ruled 
out. The work docket referred to in P9238 is with 
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reference to the numbering available in Ex. P-75 
while in the printing of ballot papers, the work docket 
number given is P295 and that was confirmed by 
DW-3 also. So, not much can be made of by the 
arguments that by giving two work docket numbers, 
one in relation to printing of ballot papers and 
another in numbering the same which was done in 
the Central Press and in the Central Press, reprint 
has been done using work docket number P9238. It 
is clear that whatever work was done in relation to 
Bangalore North Parliamentary constituency in the 
Central Press, the work docket number is P9238. 
Therefore, I am of the view that the argument that 
some numbers have been given to different set of 
ballot papers cannot be accepted. 

21.13 According to the petitioners the binding 
was over on a particular date i.e. on 11-5-1991', but 
the register maintained at Ex. P-77 indicates that the 
date of issue for binding as 11-5-1991 and date of 
issue for departmental checking was on 12-5-1991 
and it was issued on 16-5-1991. It cannot be said 
by looking at this register whether actually every¬ 
thing was kept ready by 12-5-1991 itself but it was 
sent to the department for checking on 16-5-1991. 
By an inspection of the books one cannot draw an 
inference that only on knowing that the ballot papers 
were printed in excess Ex. P-80 has been issued. The 
anxiety of the Returning Officer was to secure 
13,78,000 ballot papers and he has given a particular 
pattern of numbering. The numbering given is as per 
Ex. P-75 A which is as follows : 

J. 84 Slmthinas-ir 1 to 1,40.000^1,40,000 

2. 85 Shivujinagar 140001 to 233500-93,500 

3. 86 Hharathinagjr 233501 to 35100— 17,500 

4. 87 Jayamahal 351001 to 523500^1,72,500 

5. 88 Yclahanka j23501 to 619500 = 2.96,000 

6. 90 Varthur 819501 to 1081500 = 2,62,000 

7. 98 Devanahalli 1081501 to 1225500= 1,44,000 

8. 99 Hoskofe A225501 io A378000= 1,52,500 

which fits into the numbering available in Ex. P-80 
also except in regard to assembly segment of 99 
Hoskote where ‘A’ has been written. It is not avail¬ 
able on record as to whether any communication was 
sent either by ilic printing Press or the said N.K. 
Narayan to the Returning Officer as to the pattern in 
which ballot papers had been printed nor is mere 
any indication to the effect that the Returning Officer 
was in the know of fact that ballot papers in excess 
of 10 lakhs will have to be printed with suffix ‘A’ 
as indicated in the telex message sent to the Chief 
Electoral Officer. If that is so, it cannot be said that 
the Returning Officer knowingly fully well of the 
printing in the press had sent a communication as per 
Ex. P-80 and the Assistant Returning Officers have 
also accepted the ballot papers as they are. But one 
thing is clear that each one of them have taken care 
to check the number of ballot papers received by 
them. May be one such instance is the correction 
made by the concerned Assistant Returning Officer 
in regard to Hoskote constituency having looked into 
the ballot papers, he noticed the letter ‘A’ instead of 
number l V with reference to Ex. P-80. If only an 
attempt had been made by the concemed parties to 
examine the concemed Assistant Returning Officers, 
this position could have been clear, but they have 
choseu not to do so. Iu that event, no inference can 
be drawn that the ballot papers issued to the con¬ 


cemed Assistant Returning Officer did not contain 
‘A’ series at all. 

22. Now I shall take up for consideration the other 
violations alleged against the Returning Officer in 
the conduct of election in question. Several allegations 
have been made in that regard and the principal 
allegations may be enumerated as below : 

(1) That the petitioners had not been furnished 
with voters list. 

(2) That polling station has been changed with¬ 
out prior intimation. 

(3) That the polling agents had not been 
allowed entry into the polling stations. 

(4) That the ballot boxes had not been duly 
transmitted in terms of the relevant rules. 

(5) That the counting agents had not been 
allowed entry into the counting halls and 
several irregularities had taken place in the 
matter of counting. 

(6) That irregularities were committed in the 
declaration of results. 

Supply of Voters List 

22.1 It is alleged by the petitioner in Election Peti¬ 
tion 6 of 1991 that she had not been supplied with 
proper voters’ list. But certain documents have been 
made available before this Court as per Ex. D-l 
dated 27-3-1991, Ex. D-2 dated 20-5-1991, Ex. D-3 
on which there is an endorsement of having received 
two sets of voters’ list on 9-5-1991 and Ex. D4, on 
which there is an endorsement of having received the 
voters’ list pertaining to Hoskote assembly consti¬ 
tuency. By (pat the respondents want to contend that 
voters’ list has been received by the concerned par¬ 
ies. It is stated that in the ‘Handbook for Returning 
Officers’ there is a requirement to supply voters’ list 
to the concemed parties and also supply to the con¬ 
testing candidates a li# of polling stations and the 
areas covared by each of such polling stations, serial 
numbers of voters in respect of each polling station 
and also the date of poll in respect of each polling 
station and forms for appointment of polling end 
counting agents. The case of the petitioner is that 
electoral rolls will have to be supplied to the con¬ 
cerned parties. It is the stand of the respondents that 
party functionaries have received such voters’ list 
whether the party functionaries received such voters’ 
fist or not could be ascertained by examining the 
concerned party functionaries, but the petitioner has 
not chosen to examine any party functionary in this 
regard. It is only the say of the petitioner that such 
voters’ list has not been supplied to the party func¬ 
tionaries. Apart from this lacuna in the evidence 
tendered, the Supreme Court in J.K. CHODHURY- 
vs-BIRENDRA CHANDRA DUTTA (46 ELR M 
SC) with reference to non-supply of supplemental 
list of voters’ prior to the election,, held that it woul. 
not be sufficient ground to upset an election undei 
Section 100(d) (iii) or (iv) of the Act. Hence nqrf J 
supply of voters’ list, even if true, is not fatal to r>< 
election. 

Change of Polling Station without prior intimati 

22.2 The change in the location of polliing 
tion without approval of the Election Commissi 
or change of polling station by the Presiding Offi 
would not at all matter as indicated in S T 
KRISHNA SELOT-vs-RAM CHARAN PU, 
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(41 ELR 50). Therefore, the contention advanced 
on behalf of the petitioner that in Bairathi there 
was change in the polling station from one point to 
another without information to the concerned candi¬ 
dates would not materially affect the result of the 
election. It is also urged on behalf of the petit oner 
that there has been incorrect list of polling stations 
supplied to the candidates and the voters’ list given 
to the respective candidates has uot been properly 
marked. Even such a mistake would not materially 
affect the result of the election as has been held by 
the Supreme Court in PAOK1 HAOKIP-vs- 
R1SHANG (39 ELR 431 SC) and also RAM NATH- 
vs-CHAJJU RAM (41 ELR 354 SC), so also by 
this Court in SANGAPPA-vs-SHIVAMURTHI- 
SWAMY (23 ELR 51 Mys HC). 


the entire constituency on the date of election. He 
came to know that most of the Presiding Officers 
bad refused to admit the polling agents who were 
acting on his behalf. On that day evening he came 
to know from his Election Agent that one Salauddin 
who had to attend the polling station behind 
Ambcdkar Medical College was not admitted and 
has been detained in the polling station and only at 
the intervention of the Election Agent he was re¬ 
leased, That polling agents of first respondent alone 
had been allowed. On account of the absence of 
polling agents on his behalf, there was every pos¬ 
sibility of impersonation ana other malpractices being 
committed. Several peisons told him of such im¬ 
personation later on and there was every chaticc of 
impersonation and casting of votes on behalf of 
dead persons. 


Petitioner in Election Petition 6 of 1991 referred 


me to the electoral rolls in respect of a Parliamentary 
constituency to point out to me that the locality of 
the polling station, place in which it is located, area 
of the location and Part number had not been clearly 
indicated. As regards the location of the polling 
station, I have already adverted to the matter. As 
regards the allotment of voters to different polling 
stations, one can see the last column. It is the con¬ 
tention of the petitioner that it is not clearly stated 
from what number to what number the voters were 
covered in that area of the area from which point 
to which point is also not made very clear. 


In the cross-examination of petitioner in Election 
Petition 2 of 1991 it is elicited that in respect of 
Polling Staton No. 225 as indicated in Form 16 the 
total number of votes polled in that booth is 144 
and petitioner had secured 94 votes while the first 
respondent had secured 43 votes. Therefore, the 
evidence of the petitioner suggests that there was no 
rigging as such even in the absence of said Salauddin 
at the said polling station. It is also suggested to the 
petitioner that on account of the absence of the con¬ 
cerned voters there could not have been any rigging 
in the manner suggested for the petitioner. 


The area of the polling station has been indicated 
in column No. 4, whereas in column No. 5 it is indi¬ 
cated “whether for all voters men only or women 
only”. In that it has been stated as ‘All’ of the voters 
in that particular segment. So also for each one of 
these areas such indication has been given. Therefore, 
the ambiguity supposed to be raised by the petitioner 
is not clear. As held by the Supreme Court, incorrect 
list of polling stations by itself will not materially 
affect the result of the election. It is suffice if the 
voters have understood in which polling station they 
have to cast their vote and have cast their 
vote in that polling station. Therefore, that part of 
the contention also cannot be accepted. 

Non-admission of Polling Agents 

22.3 The next cjuestion now to be considered is 
whether not admitting the polling asrents in the res¬ 
pective polling stations has affected the conduct of 
elections in the said case or not. In that regard, the 
stand of the petitioners is that they had supplied as 
required under the relevant Rules the necessary 
forms appointing the respective polling agents and 
also their specimen signatures, however, on the 
ground that the specimen signatures of the concerned 
e ^didate or the election agent had not been received 
a(ythc respective polling stations the concerned 
.fleers did not admit them into the polling stations. 
m me have a look at the evidence before the Court 
4 $iis regard. 

rW-1 In Election Petition 2 of 1991 is the peti- 
ittr himself. He states that he had sent respective 
Affig agents to respective polling stations along 
T appropriate forms. In large number of polling 
«^ons his polling agents were not let in. He toured 


Considering the pattern of voting in each of the 
polling stations even where polling agents were not 
supposed to have been admitted, an investigation 
thereof would disclose that in several polling stations 
the petitioners have secured more votes than first 
respondent. Therefore, there was impresonation ar¬ 
ranged on behalf of respondent-1 or any other kind 
of r gging having taken place is difficult of eccep- 
tanefc. Moreover, under Section 51 of the Act 
what is required to be shown by the parties concer¬ 
ned is, if the polling agents or counting agents are 
not present in respect of an act or thing required 
or authorised under this Act to be don; in the pre¬ 
sence of the polling or counting agents, that such 
an act is not duly done. Tf otherwise, valid. There¬ 
fore, it is the duty of the petitioners to demonstrate 
that something was not done duly in the polling 
station. Petitioners have not made any attempt as 
to how many impersonations have taken place and 
in winch of the polling stations, much 1-ss have 
they able to place before the Court the number of 
votes cast in the name of dead persons or so on or 
even the bare allegation that respondent No. l’s 
agents managed to see that votes have been cast 
heavily on behalf of respondent-1, because the vot¬ 
ing pattern belies such a contention. In that event, 
it is very difficult to accept the stand of the peti¬ 
tioners that absence of polling agents in the respec¬ 
tive polling stations has materially affected the re¬ 
sult of the election as such, 

Let me refer to the other evidence adduced on 
behalf of the petitioners in this regard. PW-2 is 
the Election Agent of petitioner in' Flection Peti¬ 
tion 2 of 1991. He states that he had appointed 
the polling agents and signed the necessary forms 
in that regard and he had furnished the specimen 
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signatures also in the prescribed form and he made 
arrangements for appointing polling agents well in 
advance and had more than 1600 polling agents and 
he was going round the constituency to supervise the 
work done by their polling agents. When he went 
to the polling station behind Ambedkar Medical Col¬ 
lege the polling agent appointed to that polling sta¬ 
tion was standing outside. His name is Salauddin. 
Pie enquired with the Presiding Officer of the polling 
station as to why the said Salauddin had not been al¬ 
lowed. He informed him that he had not produced 
the necessary form which contained the signature of 
petitioner or his election agent nor he had received 
intimation in that regard. Thereafter, he furnished 
the necessary form again and the said Salauddin was 
allowed inside the polling station. This evidence ob¬ 
viously shows that the polling agents did not have the 
necessary form in order to enable them to gain entry 
into the polling station as required under the relevant 
rules wherein they had to furnish the appointment 
letter issued by the candidate or his election agent. 

Here, a reading of the deposition of PW-2 would 
make it clear that he had been informed that the said 
Salauddin had not produced the necessary form 
which contained the signature of the petitioner or 
that of his election agent and on furnishing of the 
same, he was allowed inside the polling station. It is 
not as though there is any attempt of the polling offi¬ 
cers not to let in to the polling stations even though 
they possessed necessary forms. 

PW-3 is one Doddannaiah. He was in-charge of 
the Shanthinagar assembly segment. He deposes to 
the effect that the petitioner had appointee! polling 
agents with respect to all polling stations in Shanhi- 
nagar assembly segment and he admits that they 
were able to go and work in the respective polling 
stations. He had made arrangements to send them. 
In some poll'ng booths some of their agents were 
not allowed entry. The Presiding Officers in some of 
the polling stations did not allow entry into the pol¬ 
ling stations to the polliug agents of the petitioner 
on the ground that they had not made available the 
necessary forms in that regard t under the signature of 
the candidate or his election agent. It is not the 
stand of the witness at all that specimen signatures 
had been sent to the concerned Presiding Officer to 
enable him to verify those signatures on the forms 
which were supplied by the polling agents themsel¬ 
ves. If the petitioner had chosen not "to furnish ap¬ 
propriate forms to the concerned polling stations, he 
has to blame himself. 

PW-4 is one Haridas in-charge of Shivajinagar as¬ 
sembly segment. He had arranged for two polling 
agents in respect of each of the polling booths com¬ 
ing in his division. He states that although necessary 
authorisation had been presented before the Presid¬ 
ing Officers of the polling stations, they were not al¬ 
lowed entry into the polling booths, except in respect 
of two polling booths Nos. 58 and 59, and in polling 
booths 60 to 66 they were not allowed entry. He sta¬ 
tes that there was some confusion that the authorisa¬ 
tion had not been given by the candidate and they 
bad not been allowed entry into polling booth be¬ 
cause they had not obtained the appointment letters 
from tile candidate. While the case of the petitioners 
that for want of specimen signatures the respective 


polling agents had not been let into the polling sta¬ 
tion, in the course of evidence, the stand is different. 
That stand is that appointment letters had not been 
issued by the candidate. However, they were allo¬ 
wed entry subsequently. 

PW-5 is one B. Sudhindhra, a resident of Deva- 
nahalli town. He was supervising the election pro¬ 
cess on behalf of the petitioner. He states that pol¬ 
ling agents had been appointed in respect of each 
polling station on behalf of the petitioner in the area 
in which he was incharge. The polling agents com¬ 
plained that the signature of election agent in the 
letter of appointment did not tally with the official 
record, as was informed to them by the concerned 
officials in the polling station and on that ground 
they were not allowed entry into the polling stations. 
Thereafter, he made several attempts with the con¬ 
cerned officers and made proper arrangements for 
entry of such polling agents into the polling station. 
This witness has been categorical in his statement 
that the polling agents could not gain entry on ac¬ 
count of the fact that their specimen signatures did 
not tally with those in the official record. It is not 
the case of the witness that specimen signature had 
not been sent to the concerned polling station. On 
the other hand, the case set up by him is that the 
signatures do not tally. That obviously means that 
the specimen signature was available in the respec¬ 
tive stations. 

So also is the evidence of PW-6 Mohammed Ib¬ 
rahim. He states that the polling agents on behalf 
of the 17th respondent were appointed prior to the 
election and necessary forms had been furnished to 
the concerned officials one day in advance of the 
election in respect of each one of the polling agents 
and it was also signed by the candidate. He saw 
some of the polling agents of respondent-] inside the 
polling station and he identified himself us Election 
Agent or respondent-17 and thereafter he was al¬ 
lowed to enter the polling station. He was infor¬ 
med of the reason as to why polling agents were not 
allowed inside because the signatures on the forms 
did not tally with the specimen with them. Again, it 
is not the case of the witness that there was no sup¬ 
ply of specimen signature, but only tally of the same. 
The pattern of evidence tendered by the other wit¬ 
nesses in this regard is more or less the same. 

No polling agent who had been refused admission 
into the polling station has been examined to ex¬ 
plain to the Court what exactly was the difficulty ex¬ 
perienced by him, At least by way of sample a few 
in.respect of different segments could have been exa¬ 
mined, The version given by the witnesses examined 
before the Court arc not uniform. While the plea 
raised in the petition is that specimen signatures had 
not been sent to the concerned Presiding Officers of 
the polling station, the evidence before the Court if, 
as some of the witnesses say, is that neccssarv forms 
ore not properly filled up or available v\x+h the pol¬ 
ling agents, while some other say that the signatures 
contained in their forms d’d not tally with the speci¬ 
men signatures available with the Presiding Officers. 
Further it is not proved that the absence "of polling 
agents or on account of their non-admission or other¬ 
wise by itself has materially affected the result of the 
election in any manner. "Therefore. I do not think 
this aspect needs further consideration. 
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So far as Election Petition 6 of 1991 is concer¬ 
ned, the petitioner except examining herself, has not 
examined any witness, as stated by me earlier. No 
polling agent" or election agent has been examined in 
substantiation of the case set up by her that polling 
agents had not been admitted into the polling sta¬ 
tions and by non-admission of the polling agents in¬ 
to polling stations, what is the effect is also not made 
clear. On the other hand, in the cross-examination, 
this is what she says : 

While denying the suggestion that her polling 
agents had been allowed entry in the rural 
areas and in the urban areas, her attention 
was drawn to Ex. P. 56E 129 which per¬ 
tains to polling station No. 124 Dodda- 
bommasandra in which it is shown that the 
petitioner had secured 212 votes, while res¬ 
pondent-1 secured 110 votes and respon¬ 
dent-2 secured 270 votes. In Ex. P. 56E 

130 which is also in Form 16, it is indi¬ 
cated that petitioner had secured 10 votes, 
respondent-1 had secured 150 votes and 
respondent-2 had secured 115 votes. Ex. 

P. 56E 130 pertains to polling station 
No. 126 BEL Sports Club. Ex. P. 56E 

131 pertains to 126 BEL Sports Club left 
side Room No. 2, 126 Doddabommasandra. 
In that sheet it was disclosed that she 
had secured 117 votes, while first respon¬ 
dent had secured 86 votes and second res¬ 
pondent 106 votes. Ex. P. 56E 132 per¬ 
tains to polling station 881127 BEL Sports 
Club Doddabommasandra and it discloses 
that she had secured 134 votes while first 
respondent has secured 87 and second res¬ 
pondent 132 votes. Ex. P. 56E 133 per¬ 
tains to polling station 88 >128 and the 
sheet attached thereto discloses that she 
had secured 220 votes, while first respon¬ 
dent secured 116 and second respondent 
44 votes. 

These are the polling stations in respect of which 
complaint has been filed by the Election Agent of 
the petitioner that polling agents had not been al¬ 
lowed entry at the early stages of polling. Even in 
respect of those polling stations where polling agents 
were stated to be not present, the votes secured by 
the petitioner are far higher than that of the first 
respondent or even the second respondent. If that 
is so, the stand of the petitioner that absence of pol¬ 
ling agents had materially affected the result of the 
election does not stand to reason to all. 

Mustering & Demustering 

22.4 On the question of Mustering and De-mus- 
tering the ballot papers, PW-1 states that under Ex. 
D-2 the particulars thereof have been set forth and 
Ex. D-2 pertains to Shivajinagar Assembly segment. 
It is only in respect of that segment that some evi¬ 
dence has been attempted to be tendered before the 
Court. Tn respect of other segments, no material 
is placed before the Court to show that there has 
been any violation of the Rules, In respect of 
Shivajinagar assembly segment what is stated is that 
from ail the polling stations the ballot boxes had to 
be obtamed at the counting centre and from certain 
assent ply segments the ballot boxes had reached the 
2817 01193—5 


counting centre direclly and from some other polling 
stations of certain assembly segments they did not 
reach the counting centre in that manner. The bal¬ 
lot boxes were taken from Shivajinagar assembly seg¬ 
ment to the Corporation Junior College, Tasker 
Town, Bangalore. In that regard, he received in¬ 
formation in the night that at the time when the bal¬ 
lot boxes had been transported to the Junior College 
at Tasker town, certain vehicles with workers of the 
first respondent with the Congress flags were reach¬ 
ing the said building and that those vehicles were 
allowed in and their workers were not let in. The 
election agent who was with him at that time and 
certain others were ased to go to the said premises. 
By the time they reached the said premises, the Con¬ 
gress workers were not there. At that time one S. 
Rajagopal, election agent of the first respondent, son- 
in-law of the first respondent along with Congress 
workers came in a jeep was the information given by 
Mohammed Ibrahim who is an election agent of res¬ 
pondent-17 who lived near his residence, were not 
allowed to enter the premises. However, Rajagopal 
and Mohammed Yaseen came out of the place. The 
said Mohammed Yaseen and Rajagopal having been 
allowed in the premises, the election agent Sri Mal- 
likarjun, Mohammed Ibrahim and others demanded 
that they should also be let in and at that time, Raja¬ 
gopal and Mohammed Yaseen came out of the pre¬ 
mises. Apart from this, nothing else has been sta¬ 
ted by any of the witnesses. 

In the course of the cross-examination, the peti¬ 
tioner’s attention was drawn to Form 20 and the 
toial votes polled in respect of Shivajinagar assembly 
segment. Total votes polled was 31,975. Petitioner 
in Election Petition 6 of 1991 had secured 11,124 
votes, respondent-! had secured 10,149 votes, while 
the petitioner in Election Petition 2 of 1991 had 
secured 9690 votes. Therefore, the question that by 
reason of any defect in mustering or demustering of 
ballots in relation to Shivajinagar assembly segment 
has affected the result of the election, does not arise 
at all and would be of no materiality at all because 
it was the petitioner in Election Petition 6 of 1991 
who secured the highest votes in that segment. Con¬ 
sequently, I do not understand how the petitioners 
could contend that even so as a result of defective 
mustering and dc-mustering of ballot boxes the same 
has resulted materially affecting the result of the 
election. Hence, the contention advanced on behalf 
of the petitioners that there has been defect in trans¬ 
porting the ballots is not tenable, much less has it 
been established that even if there has been any de¬ 
fect, the same has materially affected the result of 
the election. Therefore, that issue also will have to 
be answered against the petitioners. 

Votes Wrongly Counted 

22.5 Now, I wish to fake up the issue relating 
to the petitioners' contention that votes have been 
wrongly counted in favour of the first respondent, 
calling for interference by this Court. 

On this aspect of the matter, the law is well set¬ 
tled. The Supreme Court in RAM SEWAK 
YADAV vs. HUSSAINKAMIL KIDWAI AND 
OTHERS (ATR 1969 SC 1249) took the view that 
an order allowing inspection of ballot papers or re¬ 
counting is and must be passed as an Interlocutory 
order in the course of tnal of an election petition. 
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On such inspection, pleadings have to be amended 
and appropriate issues raised thereto. In permitting 
such inspection of records, the Court has to take 
into consideration that no formality has been laid 
down, although some Courts attach weight to the 
margin of difference in votes between the different 
candidates or specific allegation made with reference 
to the improper acceptance or rejection of votes and 
evidence led, if believed, would result in materially 
affecting the result of the election, that is, nor merely 
in tilting the total number of votes secured by the 
candidates as such, but in upsetting the result of the 
election as such and nullifying the election of the re¬ 
turned candidate. Various types of cases have been 
considered in the course of the judgment. Merely be¬ 
cause there was absence of some formalities or that 
the counting of votes was not properly done, inspec¬ 
tion of documents or recounting cannot be allowed 
and allegations to that effect alone would not be 
sufficient. Specific objections will have to be raised 
as to the nature of the defect in counting or how the 
miscount resulted. The course have taken note of 
the following conditions in the matter of granting 
inspection : i 

(i) That it is important to maintain the sec¬ 
recy of the ballot which is sacrosanct andj 
should not be allowed to be violated on 
frivolous, vague and indefinite allegations: 

(ii) That before inspection is allowed, the alle¬ 
gations made against the elected candidate 
must be clear and specific and must be sup¬ 
ported by adequate statements of material 
facts; 

(iii) That the Court must be prima facie satis¬ 
fied on the materials produced before the 
Court regarding the truth of the allegations 
made for a recount; 

(iv) That the Court must come to the conclu¬ 
sion in order to grant prayer for inspection 
that it is necessary and imperative to do 
full justice between the parties; 

(v) That such inspection should not be allo¬ 
wed to enable the applicant to indulge in 
a rovjng enquiry with a view to fish mate¬ 
rials for declaring the election to be void; 

(vi) If special facts are alleged in a given case, 
a. sample inspection may be called for to 
lend further assurance to the prima facie 
satisfaction of the Court already drawn as 
to the truth of the allegations made in res¬ 
pect of recounting and not for the purpose 
of fishing out materials. 

In Shashi Bhushan-vs-Balraj Madhok (AIR 1972 
SC 12511 the allegation was that the election was 
rigged by process of chemical treatment of ballot 
papers. The plea was sought to be proved not by any 
direct evidence but by inspection of ballot papers. 
The High Court allowed such inspection in view of 
the serious nature of the allegations. The Supreme 
Court upheld that order on the ground that in all 
such matters the Court’s aim should be to render 
complete justice between the parties and further if the 


allegation made raises issues of public importance it 
should be tested, even if the allegation is nothing but 
a mere propaganda stunt inasmuch as the confidence 
in the electoral machinery should not be allowed to 
be impaired. Though secrecy of ballot is important, 
doing justice being more important the Court allowed 
the order to stand. 

In the present case, the principal allegation made 
by the petitioner is that 2,00,000 to 2,50,000 ballots 
have been printed in excess of the requirement and 
such ballot papers have been utilised in rigging the 
election, as stated earlier, either at the time of pol¬ 
ling or at the time of mustering or demustering or at 
the time of final counting. 

So far as the first two allegations are concerned, 
it has been demonstrated that such a thing has not 
occurred at all. In the first instance there is no print¬ 
ing of 2 lakh or 2,50,000 excess ballot papers as al¬ 
leged by the petitioners. There is hardly any material 
placed before this Court to show that excess ballot 
papers have been utilised in rigging the election as 
such. The pattern of voting and some samples there¬ 
to, with reference to Form 16 and Form 20 to which 
reference has already been made, would make it 
clear that there could not have been rigging as al¬ 
leged by the petitioners. It is further contended that 
counting agents of pcititioners were not allowed 
entry and therefore it would have been possible for 
rigging. When the counting agents were not present 
there, what happened there could not be stated by 
the petitioners. It is purely left to the imagination of 
the concerned persons, and the imagination run riot. 
Tt is stated that cither bollot papers have been stuffed 
into the ballot boxes at the time of polling or while 
counting or making bundles of 50’s. On the top of 
the bundle, a vote cast in favour of respondent-1 was 
placed while rest of them contained of other votes 
cast in favour of the petitioners in Election Petitions 
6 and 2 of 1991. Some of the witnesses state that in 
the bundle of 50’s made, first 20 to 25, past, in favour 
of respondent-1 were placed and rest wefe.-vptcs cast 
in favour of the petitioners in Election Petitions 2 and 
6 of 1991. The pattern of evidence is not uniform. 
Such evidence will not in itself carry the case of the 
petitioner any further inasmuch as no specific allega¬ 
tion as to in which of the bundles such irregularity 
has occurred, how many bundles of such type were 
there and whether any complaint was made at the 
earliest point of time to the Returning Officer, But, 
such a case is set up which is- only an after thought 
and cannot be taken into consideration particularly 
on mere oral evidence tendered before the Court. 
Apart from that, the evidence is not worth considera¬ 
tion because no contemporaneous material in that re¬ 
gard is available as to the nature of the discrepancies 
noted by each of the agents or any one present there. 
Tn the first place, the case set no is that they were 
not allowed into the counting hall, but later on when 
thev were allowed entry into the counting hall they' 
noticed such defects. Even so, what prevented the 
parties concerned from lodging a complaint then and 
there or to seek recounting from the Returning Officer 
is not made clear. Tt is the case of the petitioners 
that there was whole-sale rigging and the same is 
belied as pointed out by me earlier that the pattern 
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of voting discloses the story to the contrary. There¬ 
fore, the case set up by the petitioners in this regard 
cannot be accepted at all. No case is made out much 
less allegations are made in the petitions nor any 
evidence tendered before the Court to claim that 
there has been rigging in the election. No founda¬ 
tion has been laid in this case for any recount. 

So, now the related question that has to be consi¬ 
dered is whether non-admission of the counting 
agents of the petitiners has affected the result of the 
election. The version of the petitioners is that though 
they had fulfilled all the requirements in regard to ad¬ 
mission of counting agents, they had not been admit¬ 
ted into counting halls. But, in the course of the evi¬ 
dence tendered on behalf of the petitioner in Elec¬ 
tion Petition 2 of 1991, some of the witnesses state 
that the counting agets of the petitioner had not been 
admitted into the counting hall because they had not 
produf ed necessary documents and that on produc¬ 
tion of such documents they were able to gain entry 
into the counting hall. Some other witnesses state 
that some of the counting agents appointed did not 
turn iq, at the counting hall and other agents had to 
be appointed and this process took some time. The 
presence or absence of the counting agents at the 
counting hall is not of any materiality as pointed out 
earlier considering the pattern of voting. In view of 
Section 51 of the Act, unless the petitioners can esta¬ 
blish that counting has been irregular and the action 
has been duly taken, the same cannot materially 
affect the result of the election. 

22.6 It is pointed out by the petitioners that the 
arrangemens made in the counting hall was not cor¬ 
rect; that in respect of each segment there was no 
separate hall and as far 1 as Varthur and Yelahaaka 
segments are concerned the counting was done in 
three different halls. But the petitioners do not say in 
what manner each of these discrepancies has resulted 
in materially affecting the result of the clccdon. Any 
non-compliance with the rules will not by themselves 
invalidate the election but only in case where the 
same affects the results of election materially and no 
such case is made out by the petitioners. It is alleged 
that not only persons who arc authorised counting 
agents but also certain other persons who are sup¬ 
porters of respondent-1 entered the counting hall 
wearing official badges and posed themselves as official 
counting staff. In this regard the evidence tendered 
by the parties is oral and the testimony is tender¬ 
ed by the workers of the petitioner in Election Peti¬ 
tion 2 of 1991 and on behalf of petitioner in Election 
Petition 6 of 1991 no witness other than herself was 
examined in this respect also. All that is stated is 
that one Noorulla Khan and Ramachandra of Chee- 
inachanahalli were present wearing official badges in 
the coutine hal] at the time of cun line the ballot 
napers. The first respondent’s stand is that the said 
Noorulla Khan and Ramchandra of Checmachana- 
halli were his counting agents and they were legiti¬ 
mately present in the counting hall nnd fficir name' 
could be found in the registers used at the time of 
counting. Therefore, the question of the wearing 
official badges and nnsinu as enunting official's docs 
not arise nor the case that they were sought to F- 
sent out of the hall also would arise. While the case of 


the petitioners in the pleadings is that large number 
of such supporters of. respondent-1 had entered the 
counting hall, only two instances are sought to be 
pointed out. Either in the pleadings or in the evi¬ 
dence no other incident is pointed out. Therefore it 
is difficult to accept the case set up by the petitioners 
that large number of supporters of respondent-1 
were present in the counting hall at the time 
of counting. Even in regard to the said 
Noorulla Khan and Ramachandra of Cheemachana- 
halli, materia] is avilable on record in the shape of 
documentary evidence. The register maintained in 
this regard relating to counting agents clearly indi¬ 
cates that they were the counting agents of respon¬ 
dent-1. In the circumstances, this aspect of the 
matter does not assume any significance so as to 
result in any misconduct. Further, the evidence re¬ 
lied upon is with reference to a newspaper report 
with a photograph of observers and other officials. 
Under Ex. P-1, which is a newspaper report, the 
description made does not relate to any complaint 
made by the petitioners in regard to wearing of 
badges meant for the counting staff by the counting 
agents of respondent-1. And it is admitted by the 
petitioner in Election Petition 2 of 1991 that in the 
newspaper there is no news report as to first respon¬ 
dent’s counting agents wearing badges meant for the 
counting staff. Hence the allegation of first respon¬ 
dent’s workers posing as counting staff wearing offi¬ 
cial badges meant for the said staff has remained an 
allegation without any proof. 

The petitioners contention whether the metal seals 
were intact or not could not be asserted at all at 
this stage of the proceedings because even according 
to the petitioners their counting agents could not be 
present at the time of commencement of counting. 
If they were not present they could not verify whe¬ 
ther the seals were intact or not. Therefore, it is 
not possible for them to make any averment in re¬ 
gard thereto. The evidence of other witnesses does 
not help the petitioners in any manner in this regard. 

23. Subsequent to the filing of the petition and 
when substantial progress had been made in the 
connection Election Petition 2 of 1991 and when the 
petitioner in Election Petition 6 of 1991 was in the 
witness-box, an application has been made under 
Order VI Rule 17 of the Code of Civil Procedure 
for amendment of the pleadings to claim that there 
arc discrepancies in Form 16 Parts I and II in terms 
of particulars furnished in Schedule A-l, B-l, C-l, 
D-l, E-l, F-l, G-l and H-l to raise another con¬ 
tention that there are certain discrepancies in rela¬ 
tion to ballot papers again and in support of the 
contention that the ballot papers were not at all 
genuine and they were spurious ballot papers and 
details thereof are set forth in Annexure ‘A’ to ‘J’ 
annexed to the application. This application was 
filed by the petitioner in Election Petition 6 of 1991, 
after making an elaborate search of the various 
Forms 16 Parts I and II. But there are certain, 
basic fallacies in the inference sought to be drawn. 
The petitioner proceeds on the basis that ‘A’ series 
ballot papers had not been printed at all nor sup¬ 
plied to concerned polling stations and it is on the 
basis of that some entries in Form 16 Parts I and 
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[I do not refer to such numbers with the prefix ‘A’. 
While' dealing with Ex. P-75-A I have referred to 
the manner in which the entries the entries have 
been made thereof by the concerned Assistant Re¬ 
arming Officers, A look at the unused ballot papers 
produced before the Court in excess of 10 lakhs 
which carry a prefix ‘A’ prior to the prefix number 
after which the number of the ballot paper makes it 
clear that prefix ‘A’ added prior to the number is 
not taken note of by the officers concerned and that 
is why in Ex, P. 75 also no reference to the same 
has been made in the case of Hoskote segment by 
the Assistant Returning Officer. If that particular 
discrepancy is borne in mind the difference in the 
accounting of the ballot papers only comes to either 
excess or lesser counting to the extent of 6000 votes 
consisting of 3000 each. When respondent 1 has 
succeeded in the election by a margin of over 60,000 
votes I do not think this difference should be of any 
materiality. The petitioner seeks to draw inference 
on that basis. This becomes demonstrably clear with 
reference to the Schedule produced before the Court 
referred to in the I.A. For example, in Schedule TP 
the missing ballot papers as per Ex. P, SO amount 
to 1,30,026. But such a question cannot arise at all 
with regard to Hoskote segment because the ballot 
papers issued there were only ‘A’ series ballot papers. 
According to petitioners, the serial numbers of the 
ballot papers alone should be taken note of as dis¬ 
closed in Form 16 Part I without reference to any 
Jther material before the Court whether prefix ‘A’ 
is there or not and therefore if that aspect is taken 
nto consideration I do not think the petitioners 
have made out any serious charge against the res¬ 
pondents. If there are any missing ballot papers 
after the ballot papers which had been issued in 
terms of Ex. P. 75(A) or Ex. P-80 and that in view 
of the finding recorded by me, there is loss of such 
ballot papers could have been proved by examining 
the officers concerned. Without examining the con¬ 
cerned AROs in respect of each segments under 
whose supervision those documents have been pre¬ 
pared, it is difficult to draw inference one way or 
the other. Considering the fact that thousands of 
officials were to be employed when there are 1600 
polling stations and in the shortest possible time en¬ 
tries nave to be made in the relevant papers, and 
when several human agencies are involved, there are 
bound to be mistakes. As long as they do not 
amount to acts of misconduct of serious nature so 
as to affect the franchise exercised by the voters or 
violation of law which affects the result of the elec¬ 
tion, I do not think the same can be taken serious 
note of. Therefore, the discrepancies noted in the 
Schedule ‘U’ do not carry the case of the petitioners 
in any manner forward. I have bestowed my atten¬ 
tion to each one of these contentions but the same 
cannot be made much of. 


24. Now I come to the most crucial aspect in 
these cases and that is in regard to the declaration 
of results made by the respondents and in doing so 
whether there is any mistake and if so whether that 
mistake occurred either on account of wrong count¬ 
ing or any other thing. Earlier I have adverted to 
the different figures available either in the voting 
statistics or the results given out to the media and 
sent by wireless message and the results sent to the 


D.P.A.R. or what is ultimately declared in Form 
21-E. The procedure in relation to declaration of 
election results is available under Rule 64 of the 
Conduct of Election Rules. In KRISHNA BAL- 
LABH PRASAD SINGH vs. SUB-DIVISIONAL 
OFFICER AND OTHERS (AIR 1985 SC 1746) 
the aspect as to when the result is said to be comp¬ 
lete has been considered by the Supreme Court in 
some detail in that decision. After referring to 
Rule of the Conduct of Election Rules it is stated 
that the declaration envisaged by law that a candi¬ 
date has been elected is the declaration in Form 
21-C or 21-D. While the declaration in Form 21-C 
is made in a general election, declaration in Form 
21-D is made in respect of an election held to fill a 
casual vacancy. It is noticed that the right to vote 
and the right to stand as a candidate in an election 
and the entire procedure thereof are created and 
determined by the statute. Accordingly, under Sec¬ 
tion 66 of the Act the result of the election shall be 
declared in the manner provided in the Act or the 
rules made thereunder. The declaration can be 
effected in that manner only. The manner is clearly 
expressed in Rule 64 of the Conduct of Election 
Rules. There is no other manner. There must be 
a declaration in Form 21-C or Form 21-D. The 
announcement by the Returning Officer that the 
candidate concerned had been elected has no legal 
status because the declaration in Form 21-C should 
be made first. Even the grant of certificate of elec¬ 
tion in Form 22 to the party concerned cannot be of 
any avail to him because Rule 66 contemplates the 
grant of such certificate only after the candidate has 
been declared elected under Section 66 which refers 
us back to Rule 64 and therefore to Form 21-C. 
There must be a declaration in Form 21-C at the 
, relevant time. The grant of certificate of election 
in Form 22 without there being a declaration in 
Form 21-C is meaningless. The process of election 
comes to an end only after declaration in Form 
21-C is made and consequently the formalities are 
completed and such a course in this case has been 
adopted only after Form 21-E is prepared. Before 
preparation of Form 21-E the question of issuing 
Form 21-C does not arise at all. 

24.1 Therefore the question that arises for con¬ 
sideration in this case is whether in the preparation 
of these forms any mistake has been committed. 
As per the voting statistics it is clear that the total 
number of votes polled were 6.20,580 while the 
total number of voles as per the wireless message 
and the information given to the media is 8,32,465. 
The problem that arose for consideration was as to 
when did the officers secure information as to 
2.27,825 votes being in excess which is the diffe¬ 
rence of votes communicated by the wireless message 
and ultimately what is declared under Form 21-E. 
The case set up by respondents is that this has re¬ 
sulted on account of discrepancies found in the pre¬ 
paration of Form 20 in Shanthinagar assembly seg¬ 
ment. Form 20 which is the final result sheet has 
been produced as Ex. P-18 in Election Petition 2 of 
1991 and that clearly indicates at the end of each 
sheet after the first page the concerned Assistant 
Returning Officer has carried over from the previous 
page the number of votes secured. and that is avai¬ 
lable from page 2 onwards.' An analysis has been 
made by the learned Advocates and presented to me 
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and the 

same is reproduced here for the purpose of ready reference :— 


Round 

Votes 

Figures furnished in 

Figures entered in 

Figures furnished in 

Figures entered in 

No. 

actually counted 

round wise result sheets 
(unrevised) 

Form 20 Pa: t II 
(unrevised) 

roundwise result sheet 
(revised) 

. entered in 

Form Mo. 20 Part II 
(revised) 

1 

4435 

4435 

4435 

4435 

4435 


(Page No. 1) 

(Page No. 117) 

("age No. 211) 

(Page No. 127) 

(Page No. 221) 

It 

5089 

952.4 

9524 

5089 

5089 

' 

(Page No. 2) 

(Page No. 1 IS) 

(Pago No. 212) 

(Page No. 128) 

(Page No. 222) 

111 

5150 

14674 

14674 

5150 

5150 


(Page No. 3) 

(Page No. 119) 

(Page No. 213) 

(Page No. 129) 

(Page No. 223) 

IV 

5096 

19770 

19770 

5096 

5696 


(Page No, 4) 

(Page No. 120) 

(Page No. 214) 

(Page No. 130) 

(Page No. 224) 

V 

3954 

23724 

23427 

3954 

395) 


(Page No 5) 

(Page No. 121) 

(Pago No.215) 

(Tage No. 131) 

(Page No. 225) 

vr 

4877 

28601 

2S601 

4877 

4877 


(Page No. 6) 

(Page No. 122) 

(Page No. 216) 

(Page No. 132) 

(Page No. 226) 

vrr 

3982 

.32583 

32533 

3982 

3982 


(Page No, 7) 

(Page No. 123) 

(Page No. 217) 

(Page No. 133) 

(Page No. 227) 

VIII 

5473 

38056 

38056 

5473 

5473 


(Page No. 8) 

(Page No. 124) 

(Page No. 218) 

(.Page No. 135) 

(Page No. 228) 

• IX 

5652 

43708 

43708 

5652 

5652 


(Page No. 9) 

(Page No. 125) 

(P4ge No. 219) 

(Page No. 134) 

(Page No, 22S) 

X 

to 

1- J 
CO 

45994 

45994 

2286 

2286 


(Page No. 10) 

(Page No. 126) 

(Page No. 220) 

(Page No. 136) 

(Page No. 230) 


45994 

26J069 

261069 

45994 

43994 

Difference between the 

voles actually polled and the figures as entered in the uurevised 



Kor n Mo. 20 Part Jl. 

fa) Figures as entered in the unrevised Form No, 20 Part II 2,61,069 

(b) Less : Votes actually polled 45,994 


2,15,075 


The total votes polled and the figures in relation to 
Shanthinagar assembly segment in Form 20 Fx. P-18 
in Election Petition 2 of 1991 would come to 2,61,069 
and the actual votes polled thereof would be 45,994. 
The dificrence thereof would come to about 2,15,075 
and certain other discrepancies in relation to other 
forms would certainly make up the difference declared 
by the Returning Officer. In fact this exercise becomes 
more clear if we refer to Ex. D-3 which is also marked 
as Ex. P-66 in Election Petition 6 of 1991, which 
gives the computer print out of voting statistics. That 
statement contains the name of the candidate in the 
first column, party’s name in the second column, 
assembly segment code and the votes polled by each 
candidate is indicated. A look at the computer print 
out with reference to Shathinagar assembly segment 
fCodc No, 84) would indicate the mistakes ihnt had 
cr/eplt in in thotcounting, op account of wrong prepara-, 
tion of Form 20. There couVl not have been a misiake 
prior to the preparation of Form 20 is clear because 
addition of carry over figures from rage to race by 
the Assistant Returning Officer in Shanthinagar 
assembly segment itself indicates the discrennncv 
thereof and that is reflected in the votin'* statistics 
because the voting statistics indicate the figures bv 
which each one- of the candidates ha.d secured votes. 


Respondent-1 could not have secured 3,52,047 votesi 
while petitioner in Election Petition 2 of 1991 could 
not have secured 2,43,427 or petitioner in Election 
Petition 6 of 1991, 2,01,315 votes, A recheck up in 
that regard became necessary because the total number 
of votes polled itself did not exceed 6 lakhs and 
those statistics also had been furnished, According 
to the voting statistics available in Election Petition 
6 of 1991 at Ex. P-71, which is also marked as Ex. 
P-106 in Election Petition 2 or 1991, the total number 
of votes polled is dearly indicated and that is the 
correct one. With reference to the figures if calcula¬ 
tions are made 2 lakhs of votes said to have Iveen 
polled in excess will not be correct. Thus, if the voting 
statistics even at an earlier stage of counting showed 
that the total number of votes was only 6 lakhs and 
tliat figure is correct, the question of more than 2 lakh 
voters voting in Shanthinagar would not arise at all 
as indicated in Ex. P-66 in Election Petition 6 of 
1991 and Ex, D-3 in Election Petition 2 of 1991. 
Section 64 of the Act provides that at every election 
where a noli is taken, votes rbinl! be counted bv or 
imder the supervision and direction o’f the Returning 
Officer and each contesting candidate, his election 
aperff and h, : o counting agPnfr.. shall have a r ; ght to 
be present at the time of courting 
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The Conduct of Election Rules afe framed under 
Section 169 of the Act, Rule 56(7) thereof proviues 
that after the counting of all ballot papers contained 
in all the ballot boxes used in a constituency has been 
completed, the Returning Officer shall make the en¬ 
tries in a result sheet in Form 20 and announce the 
particulars. Form 20 called the “Final Result” requires 
the Returning Officer to enter therein the total number 
of valid votes recorded for the various candidates as 
also the total number of rejected ballot papers, at 
each round separately. The Check Memo prepared 
before the results of the election are entered in Form 
20 and shows the votes polled by the candidates in 
the particular round as also the total number of rejec¬ 
ted votes. When the distribution and counting of 
bundles is thus completed on all the counting tables, 
one round of counting is said to be over. The next 
round of counting will then begin and the same pro¬ 
cedure is repeated for every round of counting so 
that thg result of each round of counting on each 
table is reflected in the Check Memo relating to each 
round. As many Check Memos are prepared in accord 
with rounds of counting, These forms are not pres¬ 
cribed by the Act or the Rules made thereunder but 
under the directions of the Election Commission to 
facilitate the holding of fair and error-free 
elections and no objection «an be taken to the same. 
I derive support to this proposition from the decision 
of the" Supreme Court in BANAMALI DAS-vs- 
RAJENDRA CHANDRA MARDARAJ HARI- 
CHANDAN & OTHERS (AIR 1975 SC 1863). 


If this aspect is borne in mind, each of the Form 
20 prepared in respect of each assembly segment 
will be ia the nature of Check Memos because the 
result of each of these will have to be carried to the 
final result sheet to be announced. Therefore, when 
it is noticed that there was an error in the final count¬ 
ing of votes as announced by the Returning Officer 
the Returning' Officer rechecked the Forms 20 in 
respect of each of assembly segments and he found 
that the counting in respect of Shanthinagar assembly 
segment had been done by adding up of the figures 
at the end of each sheet and carrying it over in the 
next sheet and so ou, resulting in a very big permuta¬ 
tion of the numbers and thus the summation of votes 
in regard to Shanthinagar assembly segment was al¬ 
together far in excess of the votes polled and that 
error which has been rectified by the Returning Offi¬ 
cer must be upheld. 


24,2 The petitioners wanted to contend that Form 
16 Parts I and II had not been furnished to the peti¬ 
tioners in time and therefore there was every possibi¬ 
lity of the respondents tailoring or modifying the 
statistics thereof to suit the needs of the case. But it 
is clear that at the end of poll it is certainly open to 
the parties to require such forms being furnished to 
them and such forms could be taken. Whether in 
fact such exercise was done or not is not very clear 
for no polling aveot has been examined in this case 
by either party. Therefore, I must draw an inference 
that petitioners w’erc not deprived of Form 16 Parts 
T and TI at the end of the poll and those forms had 
been available with the parties concerned and there 
was no difficulty for them to verify the statistics 
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thereof. Indeed, in respect of one of the polling sta¬ 
tions such forms had been produced before the Court 
to show that Form 16 Part I has been modified. This 
part of the argument does not appeal to me because 
the total number of votes thereof as indicated in both 
the forms is the same. If that is so, the question of 
modification or tailoring being made by the concern¬ 
ed Assistant Returning Officers would not arise. 

24.3 Another aspect of the matter that has to be 
borne in mind in such a case is, there are admittedly 
1,600 polling stations hi the constituency. Large num¬ 
ber of officials are involved in the working with re¬ 
gard to the conduct of elections and all of them were 
manipulated to act in a particular manner to modify 
the forms is too tall a case to be acceptable particu¬ 
larly when the petitioners have failed to establish as 
to what particular motive the concerned officers 
Wtfnfd "have had. Hence I must hold that the petitio¬ 
ners have not been able to establish that there has 
been any wrong counting or miscounting to call for 
recounting much less repoll as sought for. 

24.4 The petitioners also have urged that in the 
preparation of Part II of Form 16 there has been 
certain mistakes and Form 16 Part TI itself has been 
replaced and they had not been duly entered on the 
reverse of Part I of Form 16 which was actually 
meant for it. All these arguments do not appeal to 
me at all because even if there are defects in the pre¬ 
paration of those forms unless specific errors are 
pointed out in relation thereto T do not think this 
Court can sit in a fishing or roving enquiry by hold¬ 
ing a detailed audit of the entire election process. 
Such an exercise is not open to the petitioners at all. 
If no case can be made out by the petitioners for re¬ 
count, much less a case can be made out repoll. 

24.5 Undoubtedly, there is frenzy and fury in the 
matter of conduct of election campaign but to carry 
the same even after the election is over as if there 
has been a relapse of election fever is too much to 
ask for. When the process of election itself involves 
great botheration and enormous expenses to the State 
exchequer and a good deal of official machinery is 
involved in the process of election, unless strong 
grounds are made out no election can be upset. I do 
not think in this case such grounds are made out ex¬ 
cept that there has been some mistakes in the matter 
of declaration of results by the Returning Officer 
which T have demonstrated have been satisfactorily 
explained. When the whole case built up by the peti¬ 
tioners that two and a half lakhs of ballot papers 
had been printed in excess falls to the ground, their 
claim that one set of ballot papers had been reprinted 
to the extent of 3,78,000 and distributed by the As¬ 
sistant Returning Officers and by the concerned As¬ 
sistant Returning Officers once again is allowng the 
imagination to run riot. May be there afe some rea¬ 
sons for the petitioners to suspect so. There may be 
some mistakes or errors somewhere particularly 
when the Returning Officer declared three sets of 
results, one to the ^media and wireless, the other to 
the DPAR and the third one in Form 21E, but on a 
reconciliation o'f all the three set of results it becomes 
clear that what is given out to the media and to 
DPAR is purely a mistake and nothing more. In that 
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event, I do not think the petitioners can sustain these 
petitions. Li the circumstances, petitioners having 
failed on all the issues except the first issue in Elec¬ 
tion Petition 6 of 1991 and somewhat partly on the 
issue in relation to verification, these petitions deserve 
to be and are dismissed. 


25. The question arises as to what costs should be 
allowed in these cases. In these cases more than 29 
witnesses have been examined for the petitioners, 
more than 6,500 documents have been marked and 
the trial has occupied over two months and an en¬ 
ormous time has been spent in these matters. Consi¬ 
dering the above I do not think that awarding of 
normal costs would be sufficient in these cases. 
Though originally I thought that a sum of Rs. 2,500 
per day would be the appropriate costs in a case of 
this nature, on a reconsideration T am of the view 1 


that a sum of Rs. 50.000 be payable by the peti¬ 
tioners to respondent-!. 

26. The Registry of this Court shall communicate 
the substance of the decision to the Election Com¬ 
mission and the Speaker of the House of Parliament 
as soon as may be and thereafter as soon as ccrti- 
fiekl cooy is available send an authenticated copy of 
the decision. 

27. Petitions are dismissed with costs. The petition 
in each of the petitions is liable to pay a sunt of 
Rs. 25,000 each as costs to respondent-1. 

Sdj- (Illegible) 
Assistant Registrar 
High Court of Karanatak 
Bangalore 


Printed by ‘he Manager, Govt, of Indin Press, Ring Road. Maya Puri, New Del^OOfiT 
ana Published by the Controller of Publications, Delhi-110054, 199 i 






